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DPA oN THE WEB
DPA Home Page http://dpa.ky.gov/

DPA Education http://dpa.ky.gov/train/train.ntm

DPA Employment Oppor tunities:
http://dpa.ky.gov/career.htm

The Advocate (since M ay 1998):
http://dpa.state. ky.ug/library/advocate/default.htm

Legidative Update:
http://dpa.state.ky.us/library/legupd/default.html

Defender Annual Caseload Report:
http://dpa.state.ky.ug/library/casel oad.html

Please send suggestions or comments to DPA Webmaster
100 Fair Oaks Lane, Frankfort, 40601
or webmaster@mail.pa.state.ky.us
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DPA’sPHONE EXTENSIONS

During normal business hours (8:30a.m. - 5:00p.m.) DPA's Cen-
tral Office telephones are answered by our receptionist, Alice
Hudson, with callers directed to individuals or their voicemail
boxes. Outside normal business hours, an automated phone atten-
dant directs calls made to the primary number, (502) 564-8006.
For calls answered by the automated attendant, to access the
employee directory, callers may press“9.” Listed below are ex-
tension numbers and names for the major sections of DPA. Make
note of the extension number(s) you frequently call — thiswill aid
our receptionist’s routing of calls and expedite your process

through the automated attendant.

Appeals- Renee Cummins #138
Capital Appeals- Michelle Crickmer #134
Capital Post Conviction (502) 564-3948
Capital Trials - Joy Brown #131
Computers- AnnHarris #130/#213
Contract Payments- Ruth Schiller #188
Deputy PublicAdvocate - Patti Heying #236
Education - Patti Heying #236
Frankfort Trial Office (502) 564-7204
General Counsd - LisaBlevins #2A4
Human ResourcesM anager - Al Adams #116
Post-Trial Division - JoeHood #279
Juvenile Dispositional Branch - #220
L aw Operations- Karen Scales #111
Library - Will Geedlin #120
Payr oll/Benefits- Beth Roark #136
Per sonnel - Cheree Goodrich #114
Post Conviction (502) 564-3948
Properties- Larry Carey #218
Protection & Advocacy (502) 564-2967 or #276
PublicAdvocate - Debbie Garrison #108
Recr uiting - Gill Pilati #117
Travel Vouchers- Ruth Schiller #1838
Trial Division - Sherri Johnson #165
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FROM

THE

EDITOR...

Ed Monahan

Right to Counsel. How isthe promise of Gideon being metin
Kentucky? Our reflections on the right to counsel continue
with no less than our KBA President John Stevenson, the
nationstrumpeter of the meaning of Gideon, Anthony Lewis,
and our Public Advocate Ernie Lewis. We appreciate the
benefit of their wisdom and encouragement.

Pretrial Release. What apleasureto havethe AOC Director
Cicely Lambert speaking to usat our Annual Public Defender
Conference about theimportance of pretrial release, AOC's
efforts across the state on pretrial release, and on the work
she and DPA are doing to better work together. This has
been a model of cooperative leadership by Cicely Lambert
and Public Advocate Ernie Lewis.

RJA. Who says the Kentucky Racial Justice Act has had
little impact? Rob Sexton educates us on its use and results
inaWestern KY case.

ABA Capital Guidelines. NLADA andtheABA haveled the
way on developing and promulgating important national
guidelines for representation and appointment in capital
cases. Their recent revisions are discussed. Quality is de-
fined as meeting a standard. The ABA sets out standards for
providing quality representation to capital clients.

Lifeisever sofragile. Weremember ChrisPolk inthisissue.
TheRight to Counsel isbrought to life day by day in Ken-
tucky Courts by our litigators. Tina McFarland from the

Henderson County DPA Officeis spotlighted in thisissue.

Ed Monahan
Editor

I ——
If you believein what you aredoing, then let nothing
hold you up in your work. Much of thebest work of the
world hasbeen doneagainst seemingimpossibilities.
Thethingisto get thework done.

DaIeCarnﬁie —
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|F WE Do Not HoLp To THE ProwmisE,
WE FaiL To BE A Society GoverRNED By THE Law

The following remarks were made by John W. Sevenson,
President of the KBA at DPA's June 11, 2003 Awards Ban-
quet.

Good evening, it is a pleasure and honor to be with you
tonight. This is the second year and hopefully many more
yearsto come, that DPA has held its annual meeting in con-
junction with the Kentucky Bar’s Convention. Your partici-
pation at the convention is extremely meaningful and we
hope to see you next year in Owensboro for the 2004 con-
vention.

Thosethat work inthelegal profession are peoplewho have
an innate desire to help people. That desire comes within
ones self, it isnot alearned attribute.

Those who work in the public criminal defense system, |
believe, haverisento ahigher calling. Thejobisnot aglam-
orous one and it will certainly not make you wealthy. Daily
you work and represent the poor, and down-trodden who
otherwise cannot afford legal representation. All of you are
to be commended for your tireless effort to represent a seg-
ment of society that deserves representation.

As you know, this is the 40" anniversary of the U.S. Su-
preme Court case, Gideon v. Wainwright, which held that a
defendant charged with a crime has aright to counsel. Asa
result of that case Clarence Gideon’s story was told in
Gideon's Trumpet, abook written by Anthony Lewis.

| believe Gideon v. Wainwright did not only speak of the
right of counsel. Toillustrate, | am reminded of atrue story
that happened more than 35 years ago.

A man charged with several felonies and was appointed a
public defender, who was a young attorney, fresh from law
school, practicing in afirm which did no criminal defense.
The case went to trial and the jury found the man guilty. On
sentencing day, the judge asked the defendant if he had any

last words. The defendant said,
“Yes, dl | havetosay isl havea
mean prosecutor, afat judge and
adumb lawyer.”

The purpose of telling you that
true story was to illustrate that
even though Gideon v. Wain-
wright afforded adefendant right
to counsel, what Gideon strongly
infers is that a defendant is en-
titled to effective counsel.

John W. Stevenson
KBA President

Whether that young lawyer was
effective in his defense of the
defendant haslong been forgotten. It isimportant to remem-
ber that without effective counsel for the defense, justice
will not prevail. Today we know that, by virtue of DNA test-
ing where hundreds of imprisoned defendants have been
released and there ultimate innocence proven. Each day those
of you who work in the defense of ones liberties must give
110%, even when the odds appear against you.

Years ago, when | practiced criminal defense, many of my
friends would ask how | could represent someone charged
with aheinous crime. My answer: laws are made to protect
the innocent, you may be charged for something one day
that you did not commit, wouldn’t you want the same pro-
tection that is afforded to someone you think is guilty even
before he or she is tried by a jury of their peers? One is
innocent until proven guilty, but society does not always
judge that way — only the justice system does.

If wedo not hold to the premise, innocent until proven guilty,
wefail to be a society governed by law.

Again, it has been a pleasure visiting with you. | hope you
enjoy the convention. | hope to see you in Owensboro in
2004. |

e

Thereareno secretsto success. It istheresult of preparation, hard work, and

learningfrom failure.

--Colin L. Powdl
e ————
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| T MAKES A DIFFERENCE TO HAVE A LAWYER

Remarks made at the DPA June 11, 2003 Annual Awards
Banquet.

Ladiesand Gentlemen, | have aprofound admiration for you
who provide what Justice Hugo Black called the guiding
hand of counsel for poor criminal defendants. In abook on
constitutional issues, it may seem aromantic occupation. In
reality, it is hard, often grinding work, with clientswho are
not always uplifting. But | think it is noble work, the legal
profession at its best, a great contribution to your commu-
nity and your country.

That a lawyer is essential for anyone charged with crime
seems obvious, yet it is easy to miss that truth. Let me give
you a homely example. Years after the Supreme Court de-
cided the Gideon case, a movie was made about it, starring
Henry Fondaas Gideon. | went out to LosAngelesto watch
it being filmed. | had no say in what was done; | watched.
One day they filmed Gideon's second trial, using an old
courthouse south of LosAngeles. Gideon was charged with
breaking and entering the Bay Harbor Poolroom in Panama
City, Florida, in the early morning hours. At hisfirst trial a
taxi driver, Preston Bray, testified that Gideon had telephoned
him and he had picked Gideon up near the poolroom. When
he got into the cab, Bray said, Gideon told him: Don't tell
anyone you picked me up. That was damaging testimony.
And Gideon, without alawyer, let it stand without any cross-
examination. But now, inthe second trial, Gideon had askill-
ful lawyer: Fred Turner.

In the movie Fred Turner was played by a young character
actor, Lane Smith. After the taxi driver testified again that
Gideon had told him not to tell anyone about picking him up
that morning, Lane Smith as Turner asked: “Had he ever said
that to you before?’” The taxi driver answered, “Oh yes, he
said that to me every time | picked him up.” “Do you know
why?" “I think it was some kind of woman trouble?’ And
Lane Smith, ad-libbing, walked over to the jury, winked and
said, “Well, we all know about that.”

Well, | sat watching that scene. | had lived the Gideon case
for years. But when the director said “cut,” | turned to the
person sitting next to meand said, “My God, it really makes
adifferenceto have alawyer, doesn’t it?’

When Gideon’s case was in the Supreme Court, a young
assistant attorney general of Florida, Bruce Jacob, argued
against hisclaim of aright to counsel. In Gideon’s Trumpet |
portrayed Jacob as ayoung man overmatched by the lawyer
appointed by the Supreme Court to argue for Gideon, Abe
Fortas. That he was, in terms of experience. But he was not

overmatched in dedication of moral
understanding. | have cometo un-
derstand that in knowing Bruce
Jacob over the years and reading
his reflections on the case, in an
article to be published by the
Stetson Law Review.

Y
\ -

A

Jacob has served on both the de-
fense and the prosecution side of
criminal justice. Forty years after |
Gideon v. Wai nwright was decided,
he takes a broad view of the con-

stitutional right to counsel. It should include civil aswell as
criminal proceedings, he says: “ The Due Process and Equal
Protection clauses do not differentiate between criminal and
civil cases.” Paraphrasing Justice Black’s opinion in the
Gideon case, Jacob says: “Certainly any person haled into
court or brought before any tribunal, whether criminal, civil
or administrative, should, if indigent, be afforded counsel at
public expense.”

| want to say aword now about Clarence Earl Gideon. He
was not aclear thinker, an easy person to deal with. He was
a petty criminal, stubborn, cranky. But he knew what he
wanted.

When the time came for his second trial, Gideon asked the
American Civil LibertiesUnion to provide alawyer for him.
But when two ACLU lawyers appeared in court in Panama
City, Gideon said he did not want them. The court reporter
typed it in capital letters: “I DO NOT WANT THEM.” He
wanted alocal lawyer, Fred Turner, and that was awise choice.

Turner said | ater that Gideon cameto himwith “avalisefull
of motions.” Onewasto movethetrial, to Tallahassee. Turner
pointed out that he knew people in Panama City, in fact he
knew most of the jurors, but none in Tallahassee. Gideon
agreed to drop that idea. Then Turner told him, “I'll only
represent you if you stop trying to be the lawyer and let me
handle the case.” Gideon agreed.

People ask me whether Gideon ever got in trouble with the
law again after hisacquittal in the second trial. The answer:
only once. He went to the Kentucky Derby, lost his money
and was arrested for vagrancy. When he was brought to
court, he asked thejudge to take alook at something first. It
wasacopy of Gideon's Trumpet, which he had with him. The
judge said hewould read it overnight. The next morning the
judge said hewas pleased to meet the man who had changed

the law of the Constitution. “As| understand it,” the judge
Continued on page 6
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Continued from page 5

said, “the decision in your case only applied to felonies.
This charge is a petty misdemeanor. Perhaps the Supreme
Court will expand its decision to require counsel in thiskind
of case, too. | wasjust goingtolet yougo. Butif youlike, I'll
sentence you to six months, and you can go on up on ap-
peal.” Gideon said, “If it's al the same to you, judge, I'd
rather go.”

In1972 | wasreporting from London for The New York Times.
One day | got aletter from Abe Fortas. In it was a funera
noticefor Clarence Earl Gideon. It wasfrom Hannibal, Mis-
souri, hisbirthplace. | telephoned the funeral parlor to find
out what had happened. The owner told me that Gideon had
died in Ft. Lauderdale, Florida; his mother had brought his
body back to Hannibal. | got his mother’ stelephone number.
Before hanging up, thefuneral parlor owner asked whether |
knew that Hannibal wasthe birthplace of Mark Twain. | did.

When | telephoned Gideon’s mother, she said, “You're the
man who wrote that terrible book.” “What do you mean?’ |
asked. “ You said his stepfather was abad man, and hewasa
good man.” Well, | hadn’t said that; Gideon had. His mother
ended the conversation by saying, “Clarence could have
been most anything if he’d gone to school as he ought to,
and behaved himself.”

But hewas something. That iswhy we aretalking about him
today. There is a monument to him now in Hannibal, Mis-
souri, and tourists go to that as well as to Mark Twain's
birthplace. The other day | had aletter from the president of
theHistorical Society of Bay County, Florida, telling methat
they are putting up a marker for Clarence Earl Gideon. He
was something. g

Anthony L ewis

Dee YETTER RECEIVES ANTHONY L EWIS AWARD

Remarks made by Anthony Lewis at the June 11, 2003 DPA Awards Banquet.

Ladies and Gentlemen, four years ago the Public Advocate did me the great honor of attaching my nameto a mediaaward
for informing the public on the crucial role of public defendersin our society. You can imagine how happy | am to be here,

taking part in the presentation of that award.

It goes this year to Deborah Yetter of the Courier-Journal, for articles on various aspects of indigent representation: the
need for adequate funding, the special problem of juvenilesin the criminal justice system and so on. Reading her stories
gavemealift asajournalist and asacitizen. Soit isapleasure for meto hand her the letter of congratulationsthat | wrote

her. Perhaps | should read it.

“It was a thrill to me,” | wrote, “to read the pieces that have won you the Anthony Lewis Media award for 2003. You
understand so well the interest that we all have in proper representation of poor defendants, and you conveyed it tellingly.

In these hard timesit is good to know that people care.” g

Anthony L ewis

Deb Yetter receives the Anthony Lewis
Media Award from Anthony Lewis

6
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PrRETRIAL RELEASE

Thank you for the opportunity to be with you here today.
The Blue Ribbon Group provided the genesis for my being
here.

Recommendation #11 stated that “public defender ser-
vices are constitutionally mandated while resources are
scarce. It isimportant for all eligible persons to be ap-
pointed a public defender. The Court of Justice, and es-
pecially AOC and DPA are encouraged to work coopera-
tively to ensure appropriate public defender appoint-
ments.”

Therefore, the Blue Ribbon Group encouraged the Ad-
ministrative Office of the Courts and the Department of
Public Advocacy to work cooperatively to ensure appro-
priate public defender appointments.

In discussionswith Ernieaworkgroup wasformed to dis-
cussnot only eligibility but alsoissuesof pretrial release.
Theworkgroup consisted of judges, DPA directing attor-
neys, pretrial officers and leaders from both AOC and
DPA. Coined as “the AOC/DPA workgroup” the group
met 5 times in 2001/2002 and the report was issued one
year ago this month. The report was distributed to all
judges and to all defenders.

You have seen the report so | won't repeat its contents
except to point out some important findings upon which
the recommendations were based:

0 Inlooking at that time period after an arrest, it wasfound:

= Thefirst few daysarevital

» Thedefendant isat his’her most vulnerable: without
liberty, maybe mentaly ill, maybe addi cted, maybe not
healthy

= The defendant is forced at this vulnerable stage to
make vital comprehensions and decisions: they are
informed of their rights; they areinformed of theright
to appointed counsel; they are in the process at the
end of which isthe determination of whether they will
be released back to the community or held pending
trial

= ABA standards provide that counsel should be pro-
vided as soon as feasible after custody partly to en-
able counsel to arguefor pretrial release

= Pretria release and appointment of counsel arein fact
connected because if aperson is not released pretrial
then they may not be able to afford counsel

My reason for being here today is to focus on what was
achieved from the workgroup from the perspective of AOC.

One of the recommendations of the workgroup with regard
to both pretrial release and digibility is to educate all de-
fenders, prosecutors, pretrial release officers and judges on
eligibility and pretrial releaseissues.

AOC'spretria servicesdi-
vision is staffed by ap-
proximately 200 pretrial ser-
vicesofficersservicing 120
counties, 24 hoursaday, 7
days aweek.

They collect background

Cicely Jaracz Lambert

interviews on approximately 172,000 of the 200,000 ar-
rests that occur annually in Kentucky.

At the sametimethey annually collect over 60,000 affida-
vits of indigence to determine eligibility for the appoint-
ment of apublic defender.

Pretrial officersarerequired to interview and present de-
fendantswithin 12 hours of arrest to the appropriate court
of jurisdiction for consideration of non-financial release.
Pretrial officersarerequired to present information to the
court from a neutral perspective. It is not their role to
advocate release or detention.

Supreme Court rules and statutes require defendants to
be released until they present arisk of flight or danger to
the community. It may be surprising but failureto appear
back in court (FTA) rates are lower on defendants re-
leased on non-financial conditions than those posting
money to obtain release pending trial. Statistically, FTA
rates in Kentucky are significantly lower than those re-
ported on a national basis.

The Pretrial ServicesDivision of theAOC wascreatedin
1976 with theelimination of commercial bail bonding. The
elimination of the commercial bail bonding entitiesinthe
system was considered essential due to the pervasive
corruption found in the bail bond enterprise during the
1970s both in Kentucky and nationally.

The Kentucky General Assembly placed Pretrial Services
under the direction of the Administrative Office of the
Courtsinthe Judicial Branch rather than in the Executive
Branch as the first phase of implementing the recently
passed Constitutional Amendment creating the new uni-
fied court system.

Operating standardsfor Pretrial Servicesarederived from
Supreme Court Rules of Criminal Procedure and various
Kentucky Revised Statutes.

This month Pretrial Services celebrates its 27" year of
serviceto the Commonwealth.

Because the work of Pretrial Serviceswasto providein-
formation to judges on adefendant’s criminal history and
pending cases, Kentucky’s Court of Justice developed
COURTNET, thefirst statewide court disposition/crimi-
nal history program in the nation.

In 1979, Pretrial Serviceslaunched thefirst Diversion pro-
gram and criminal Mediation programs.

Continued on page 8
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* Internet based accessto court recordsfor court of justice
users has been developed. Marvel Detherage from my
office will present more information on internet based
access in a later afternoon session.

» Without dissent, all of the participants of the workgroup
felt the following statement summed up the impact of
Kentucky's nationally recognized Pretrial Services pro-
gram:

0 “The creation of a more equitable system of pretrial
releasefor Kentucky has enhanced our system of crimi-
nal justice. The previous system of commercial surety
resulted in release decisions based solely on financial
resourcesin lieu of community interests. Risk of flight
and danger to the community are not necessarily re-
duced by imposing financial standards on the defen-
dant.”

Since the publication of the workgroup’s report one year
ago, AOC has responded to the report’s recommendations
and implemented the following changes:

» Within48 hourson al warrantlessarrests, Pretrial Officers
present information to judicial officersfor the purpose of
conducting probable cause reviews pursuant to River-
side.

 All persons arrested are offered the opportunity to com-
plete an affidavit for consideration of appointment of a
public defender; based on the workgroup recommenda-
tion, the number taken has risen from 8% to over 30% of
the arrest population.

* Pretrial Officers are providing more information on the
defendant population of local jailsto the courts, prosecu-
tors, public defenders and the defense bar.

* Pretrial Officersare now providing broader non-financial
aternativeson all defendantsthat are charged with crimi-
nal activity.

* Pretrial interviewsare now availableto appointed counsel
by weight of Supreme Court rule.

 Affidavitsof Indigenceareavailableto al public defend-
ers that request them.

» The AOC has begun work on an automated case manage-
ment system for Pretrial Services to start the process of
analysis on pretrial conduct and other risk factors.

» Work has continued in the development of a more user
friendly form that will determine eligibility for appoint-
ment of public defenders.

 Design has started on a comprehensive analysis of bond
forfeiture processes across the Commonwealth to promote
consistency in the use of financial requirements as an
alternativeto non-financial release.

* Educational programs such asthisonetoday areintended
to raise the level of awareness on the constitutional basis
for pretrial release, capacities of the system to monitor
defendants, and the significant costs associated with pre-
trial detention.

» Additionally, local pretrial servicesofficerswill meet re-
gionally with the DPA directing attorneys to discuss is-
sues at the local level.

One of the most important results of the workgroup is the
fact that two agencies consisting of people wanting to work
together can make adifference. Many issueswere discussed
and hashed out. Awareness of differing perspectives was
raised. And there were common interests found in making
surethat theindigent received their constitutional and statu-
tory rights—the presumption of innocence, theright to bail,
and the right to counsel.

Working in response to the report, the AOC implemented
the Riverside process statewide in less than a month.

Themission of Pretrial Servicesisto support the courts, but
that includes improving the system of justice to the extent
we can. Whilethe AOC and DPA may disagree on what is
improvement, improvement won’t happen without contact
between the agencies.

Obviously you are focused on your individual counties and
thedifficultiesyou facelocally. Whilethe AOC and pretrial
services cannot resolve every issue, without the knowledge
that such problems exist nothing will ever be accomplished
to improve the system.

Our roles are clearly defined and there are times that the
AOC and DPA will have to “agree to disagree.” The only
absolute is that without discussion, nothing will improve.

In the upcoming months, the focus of pretrial will beto con-
tinue to implement the recommendations of the report, but
to also address the direction of clearly limited resources to
improving the quality of the system.

The workgroup’sreport, above all else, has opened lines of
communication heretofore unknown between our agencies.
Success in our goals with regard to society’s most vulner-
able has started with this report but will continue with an
ongoing dial ogue between our agencies both on alocal and
state level.

Before | close, | do want to introduce Ed Crockett. Ed is
currently the Assistant General Manager of Pretrial Services.
Hebegan his career asapretrial officer in 1976. In August,
he will be the head of Pretrial Services for the AOC. Any
questions/comments with regard to pretrial should be di-
rected to Ed.

Thank you for allowing me this opportunity. ll

Cicely JaraczLambert
Director, Administrative Officeof theCourts
100 Millcreek Park
Frankfort, KY 40601
Tel: 502-573-2350; Fax: 502-573-0177
E-mail: Cicdyl ambert@mail.aoc.state.ky.us
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A Promise WiTHIN REacH 2003 ANNUAL SEMINAR

Introduction

Clarence Earl Gideon, whentold he had no right to counsel, said
simply: “The United States Supreme Court says| am entitled to
berepresented by counsel.” Gideon’s Trumpet (1964). He could
not understand why the promise of which he read in the Sixth
Amendment to the United States Constitution was so far from
thereality hewasfacing with that Floridatrial court judge. Later,
in his petition to the United States Supreme Court hand-written
in pencil, he said, “it makes no difference how old | am or what
color | am or what church | belong to, if any. The questionis, |
did not get afair trial. | havenoillusionsabout law and courtsor
the people who are involved in them...I believe that each era
finds an improvement in law; each year brings something new
for the benefit of mankind. Maybethiswill be one of those small
steps forward.” Despite the setbacks he faced, Clarence Earl
Gideon continued to do what he could to move the promise
forward.

That isagreat and inspiring story for al public defenders. Yet,
we must also recognize the reality of Gideon’'s Promise today.
Steve Bright statesin “ Turning Celebrated Principlesinto Real -
ity,” “Forty years after Gideon, many state legislatures are still
unwilling to create the structure and pay the price for adequate
representation; the Supreme Court is unwilling to enforce the
right to counsel by adopting a standard of competence, and
many of those responsible for the justice system resist imple-
menting Gideon, regarding it as an unfunded mandate from the
federal government, or areindifferent to the scandalous quality
of legal representation provided to those who cannot afford a

lawyer.”

The juxtaposition of Clarence Earl Gideon's seemingly naive
petition to the US Supreme Court based upon the Sixth Amend-
ment, and the stark reality of Gideon’simplementation 40 years
later leads usto ask several questions. Why did it take so long
for Gideon to be decided in thefirst place? Why isit taking so
long for it to be implemented today? Why did the Attorney
General for the State of Floridaobject to the petitioner’s position
on the basis that 5000 Florida inmates had been tried without
counsel? Why did prosecutorsin Georgiain 1976, in response
to a proposal for the establishment of a statewide public de-
fender system, state that the proposal was “the greatest threat
to the proper enforcement of the criminal laws of this state ever
presented?’ If weareto celebratetruly the Gideon decision, itis
vital to understand why there has been such resistance to this
simple proposition that every poor person charged with acrime
cannot be held unless he is provided an attorney by the state.
We must understand that Gideon is a decision about more than
just theright to have an attorney standing by adefendant. Rather,
Gideon is adecision about a promise of fairness, about avision
of equal justice, and about a poor person’s right to justiceirre-
spective of governmental power.

ThePromiseof Gideonin Kentucky

| envision much when | contemplate Gideon’s promisefor Ken-
tucky. What | hope for in Kentucky is a seamless system of
full-time offices delivering high quality representation to every
poor person charged with a crime. | see offices where poor
people and their families can go to receive justice and hope. |
see offices where poor people at the trial and post-trial levels
are represented by lawyers and support staff who exhibits the
highest degree of professionalism and excellence. | envision
an office where poor people truly believe when they walk in
that they are being treated with respect and dignity. | hope for
offices where attorneys have reasonable caseloads. | envision
officeswhere lawyers are supervised by caring mentorsto en-
sure that the representation poor peoplereceiveis of the high-
est quality. | see offices where national standards are known
and used. | see offices where clients are seen by the office
soon after arrest and in no instance over 48 hours. | see offices
where clients have the same lawyer throughout the process
rather than being handed off from one lawyer to another. | see
a system where pretrial release is litigated aggressively and
passionately so that people are not held due to their poverty.

| see a system that is independent of political pressure that
would compromise the ethics of the lawyers operating within
that system. | see a system where lawyers are required to and
indeed seek out educational opportunities. | see officeswhere
there are sufficient numbers of support staff, including investi-
gators, mitigation specialists, and social workers. These of-
fices would feature representation that looks at the whole cli-
ent and her family, where civil legal service needs and other
needs are addressed. | seeacriminal justice system where the
public defender perspective is sought out and considered in
making policy decisions. | see officeswherewe have sufficient
staff to deal with specialty courts, whether they are drug courts,
family courts, reentry or mental health courts. | see offices
where Spanish-speaking clients have someone on staff who
speaks their language. | envision a system where conflicts of
interest are recognized and the person has an excellent lawyer
representing them. | see a system where there is parity be-
tween the prosecution and the defense in terms of resources
and experts.

How did Kentucky Sack upto
Gideon’sPromisethisYear?

The most important manner in which Gideon was honored this
year wasin fact anonevent. While many state agencies expe-
rienced budget cuts, Kentucky’s public defender agency was
not cut. While DPA had been told to prepare contingencies of
cuts of 2.6%, 5%, and even 9%, and while DPA had prepared to

turn cases back to the Court of Justice under two of those
Continued on page 10
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contingencies, the fact is that cuts were avoided. The Public
Advocacy Commission, the KBA Board of Governors, themajor
newspapers, and many public defenderswere largely respon-
siblefor thisdevelopment. Serviceswere maintained. Clients
and courts continued to be served. That was huge.

Another significant nonevent this year is that no one was
sentenced to death thisyear. Therewere 11 trialsin whichthe
jury was death qualified, and not one of them returned a death
verdict. In addition, no one on Kentucky’s death row was
executed this year. Kentucky’s post-Gregg tally of two per-
sons executed hasremained at that. Kentucky’s death row, in
fact, was reduced this year by the reversal secured by Randy
Wheeler and Tom Ransdell in the Furnish case.

Oneyoung man, Larry Osborne, who had been sentenced asa
juvenile and had his case reversed, wasretried thisyear. Ina
stunning development, he was acquitted at trial in Whitley
County. His case becomes a symbol of what is wrong both
with the juvenile death penalty and the death penalty in gen-
eral. Hisexoneration joinsover 100 nationwide, whereby per-
sons have been freed from death row and either not retried or
retried and acquitted.

There were several Gideon events during the year. First, the
Kentucky Bar Association Board of Governors passed aunani-
mous resolution declaring March 18, 2003, as Gideon Day
throughout the Bar Associations of Kentucky. Theresolution
also implored the Governor and the General Assembly to avoid
budget cuts for indigent defense and to fund the public de-
fense system fully in Kentucky. The Kentucky House of Rep-
resentatives also passed HJR 111 declaring March 18, 2003
Gideon Day, honoring Kentucky’s public defenders, and re-
dedicating Kentucky to the principle of equal justice for all.
On March 27, 2003, over 120 persons gathered to celebrate
Gideon Day, and to vision for the future.

The full-time system in Kentucky continued to expand this
year. In February, we opened anew officein Bullitt County in
order to cover Bullitt, Nelson, and Spencer Counties. DPA
now covers 112 of 120 countieswith afull-timeoffice. Further,
the 2003 General Assembly passed HB 269, the budget bill, in
which 2 additional officeswerefunded. Officesin Boone and
Harrison Counties will open hopefully by October 1, 2003.
Once those offices open, 117 counties will be covered by a
full-time office. We have 3 new directing attorneys in the
system: Rebecca Murrell in the new Bullitt Office, Melissa
Bellew in the Columbia Office who replaced TeresaWhitaker
who has relocated to our Somerset Office, and Steve Geurin,
who replaced the retired Hugh Convery in our Morehead Of-
fice.

The AOC and DPA continued its collaboration on the AOC/
DPA Workgroup Report. This report was issued in June of
2002, and was implemented during this past fiscal year. We
now have many district judgeswho are making probabl e cause
determinations asrequired by Gerstein and Riverside. Thisis

being accomplished through the method of pretrial release
officers bringing the post-arrest complaint to the attention of
the district judge, who then reviews the complaint for prob-
able cause. Thisisasignificant development. Further, DPA
and AOC have engaged in joint training with district judges,
defenders, trial commissioners, and pretrial release officerson
various aspects of pretrial release.

The ABA/Children’s Law Center issued areport thisyear en-
titled Advancing Justice, reviewing the state of juvenile rep-
resentation in Kentucky. The Children’sLaw Center had pre-
viously reported the sad state of this representation in 1996.
Their report indicated significant progress over the past 7
years, including lower casel oads, higher quality, better train-
ing, and higher quality representation overall. DPA has cre-
ated aworkgroup to review the report and make recommenda-
tions on how to make further improvement in juvenile repre-
sentation in Kentucky.

Lexington Legal Aidinvestigator Bob Gileswasrecognizedin
the Lexington Herald-Leader for work he did on 2 cases. In
both cases, he demonstrated that the defendants had been
erroneously identified through faulty eyewitness identifica-
tions. Both felony charges were dropped.

The Kentucky Innocence Project has continued to develop
thisyear. KIPisnow located at the University of Kentucky
Law School and School of Social Work, at Chase Law School,
and at Eastern Kentucky University. Recently, KIP staff relo-
cated from the Eddyville Post-Conviction Office, which has
closed, tothe Murray Trial Office. Thisbeginsanew collabo-
ration with an already successful internship program that has
been operating for several years at Murray State University.
Significantly, KIP experienced its first exoneration this year
when Herman May was released as a result of DNA testing.
Amy Robinson and Dennis Burke also secured anew trial for
an innocent Robert Coleman who had been falsely charged
and convicted of rape.

Our post-trial attorneys have succeeded often in the appellate
courtsthisyear, obtaining relief for their clients and changing
the law in the process. These victories are too humerous to
detail, but include Gene Lewter’s Hughes v. Commonwealth,
in which asignificant limitation of the 85% parole eligibility
rule was secured. Lisa Clare won a Batson issue in Pryor v.
Commonwealth. David Niehaus won Commonwealth v.
Christie, establishing the right to put on an expert in an eye-
witness identification case.

On anational level, two developments are worth mentioning.
Georgia passed a major reform bill, establishing a statewide
system of indigent defense in a state that had previously fea-
tured one of the worst violations of Gideon in the country.
And Illinois just passed a series of stunning death penalty
reforms, including eliminating the death penalty for persons
with mental retardation, requiring sequential lineups, requir-
ing pretrial hearings prior to the testimony of an informant,
and reducing the number of eligibility factors in their death
penalty statute.
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DPA Must DoaBetter Job at Diver sity

Thereisan issuethat | want to raise with al public defenders
in Kentucky. The United States has a 24% minority popul a-
tion. Thelast timethe figure was computed, the legal profes-
sion had only a 7% minority population. | wish | couldtell you
that at DPA we are doing better than the profession isdoing at
large. After al, | have madethisapriority duringmy 2 termsas
Public Advocate since 1996. We send recruiters to numerous
minority job fairs every year. We have had several diversity
work groupsworking on thisissue for anumber of years. We
have talked about the need to enhance our recruitment and
retention of minority employees. However, we continueto fail
at this issue. DPA presently has a 5.4% minority staff. The
Cabinet has set agoal of 7.5% for us. We simply do not hire or
retain sufficient numbers of people of color particularly in our
lawyer staff. Al Adams, Suzanne Hopf, and Jan Powe, are now
leading anewly formed and re-energized Diversity Task Force
that will lead usto do better. We have a diversity definition,
and a diversity mission statement. Agency-wide education
on diversity isin the planning stage.

We as public defenders need to pay more attention to this
issue. All of usneed to recommit to recruiting and retaining a
more diverse work force. When we hire minority candidates,
we need to create an environment in which they flourish. |
want minorities in more positions of leadership within the
agency. | want our litigatorsto be challenging racial prejudice
in the criminal justice system through the Racial Justice Act,
theRacial Profiling Act, and equal protection clause, and other
available mechanisms.

I am committed to having DPA be a leader on diversity in
Kentucky State Government. | am also committed to having
DPA be aleader on diversity in the criminal justice system.

Several of Gideon’sChampionsHaveL eft usthisYear

DPA has been in existence since 1973. We can expect each
year to lose valued employees and friends who have served
long and well. Thisyear wasno exception. Long-timeinves-
tigator leader Dave Stewart died this spring after along and
courageous battle with cancer. He virtually invented therole
of defender investigator, and brought much professionalism
tothat role. ChrisPolk, aformer Jefferson County public de-
fender who continued to represent poor people on appeal,
passed away at the end of June. Paul Stevens, the Kentucky
Saint of Death Row, who invested so much of his passion and
loveto those on death row in Eddyville, passed away thisyear
aswell. Jim Early, aLexington criminal defense lawyer and
former DPA trial attorney passed away thisyear. Jimwasone
of thefirst DPA lawyersto devoteall of histimeto being atrial
attorney. Former Chief Justice and Justice Cabinet Secretary
Raobert F. Stephens died in the spring of 2002, also after along
battle with cancer. Justice Stephens co-chaired the Blue Rib-
bon Group, and was indeed a friend of indigent defense in
Kentucky. Finally, Hugh Convery retired as the directing at-
torney of the Morehead Office after many years as a lawyer.

He was the only directing attorney the Morehead Office had
ever had.

Gideon’sTrumpet isMuted Throughout theNation

Gideon challengesusin many ways. In many ways, the prom-
ise of Gideon is being muted throughout the nation. We now
incarcerate over 2 million people each year, now surpassing
Russiaasthe nation with the highest percentage of incarcera-
tion of acitizenry of any nationintheworld. We have not lost
our love affair with the warehousing of persons convicted of
crime asthe default method in our criminal justice system.

Budget cutsthreaten public defender systems acrossthe coun-
try. While Kentucky remains underfunded, and while a
caseload crisisis growing, our budget was not cut in FY 03.
On the other hand, in Oregon, the legislature cut $20 million
from the $80 million budget. Arraignmentsthereweredelayed
until the first of the new fiscal year. Defenders were laid off
for thelast three weeks of the year. Mississippi’sLegislature
passed a statewide public defender system, and then turned
around and defunded it, putting it out of existence. Delta
County has now filed alawsuit for the failure to provide ad-
equatefunding for indigent defense. Gov. Jeb Bush haspriva-
tized one of the three Florida capital post-conviction offices.
Virginia continues to have a cap of $112 for misdemeanors
and $395 for feloniesthat carry up to 20 years.

On the national level, the Bush Administration is asserting
that an entire class of defendants classified as enemy combat-
ants can be denied their right to counsel altogether, even when
they are, like Jose Padilla, an American citizen detained on
American soil stepping off an American airplaneonto an Ameri-
cantarmac. The US Government has stated in apleading sup-
ported by an affidavit from ViceAdmira Jacoby of the Defense
Intelligence Agency that providing accessto counsel for Padilla
and other enemy combatants is unwise because it can “undo
months of work and may permanently shut down the interro-
gation process.”

The US Justice Department’s own Inspector General just is-
sued areport saying that of 762 detaineesrounded up after 9/
11, only 1 has been charged with an act of terrorism. Some of
these persons were locked up for 23 hoursaday, held in cells
lit 24 hoursaday. Some of them were allowed to contact their
lawyer 1 time per week, while others were held for amonth
prior to being told what they were charged with. Yet, shortly
after this report, the US Attorney General asserted that the
American Patriot Act needed to be expanded, not restricted.

Let’s not forget the secret spy court called the Foreign Intel-
ligence Surveillance Court. It received requeststo grant 1228
surveillance and search warrants in 2002. All but 2 of the
requests were granted. This compares to only 1358 wiretap
applications made nationwide through our federal courts. This
demonstrates in stark fashion the effects of the War on Ter-
rorism, whereby almost 50% of the search warrants are granted

through a secret, virtually unreviewable procedure.
Continued on page 12
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Continued from page 11

Racial bias continues to haunt our capital punishment sys-
tem, with 40% of the nation’s death rows being occupied by
anAfrican-American. African-Americanscongtitute only 12%
of our population. A federal judge has found conditions on
Mississippi’s death row to bein violation of the Constitution,
saying “no onein acivilized society should be forced to live
under conditions that force exposure to another person’s
bodily waste.” A recent Gallup Poll hasfound that support for
the death penalty has gone back up to 74%; 60% believe that
itisappliedfairly, afigurethat hasincreased despite repeated
stories of innocent persons being released from death row as
aresult of DNA and other evidence, including 24 personsin
Floridaand 17 personsin lllinois.

The United States Supreme Court in Ewing v. California and
Lockyer v. Andrade affirmed the 3-strikes law this year from
Cadlifornia, finding the statute not in viol ation of the 8" Amend-
ment to the US Constitution. Ewing had shoplifted 3 golf
clubsworth $1200 and received a25-life sentence. Thedefen-
dant in Lockyer stole $150 worth of videotapes, and also re-
ceived 25-life. Justice Kennedy was part of the mgjority agree-
ing that a 25-life sentence was not disproportionate to the
crimes committed; as an aside, Justice Kennedy's
disproportionality scale was offended by ajury’s awarding a
large amount of punitive damagesin Campbell v. Sate Farm.

Lee Boyd Malvo's confession was not suppressed by a trial
judge despite hisbeing ajuvenile, and despite his being ques-
tioned without alawyer after he had been appointed alawyer.
Malvo had stated, “Do | get to talk to my attorneys? Because
the lawyers told me don't talk until they get here.” Thetrial
judgefound thisto be arequest for aclarification of hisrights,
and refused to suppress the confession.

We aretoday acountry incarcerating more, wiretapping more,
racially profiling more, and valuing due process and equal
protection less. The promise of Gideon, of resilient due pro-
cess, of equal justice under thelaw, remainsunfulfilled inthis
nation.

TheSameisTruein Kentucky

Gideon’s Promise is not muted just at the national level. In
Kentucky, the caseloads of DPA are far too high to meet
Gideon’s Promise. DPA has 10 officesfeaturing casel oads of
over 500 new cases per lawyer per year, alevel unprecedented
and far in excess of national and ethical normsand standards.
The Advancing Justice report on juvenile representation found
that while great progress had been made, caseloads of law-
yers representing juveniles was far too high and threatened
quality.

There continue to be far too many peopleeligible for apublic
defender who areforced to handle their casel oads without the
guiding hand of counsdl, particularly indistrict court, inviola-
tion of Alabamav. Shelton. We continueto see personsinjail
without having counsel appointed for several days after ar-

rest. We have thousands of Class C and Class D felonsin our
county jailswithout accessto courts or to the treatment avail-
able to inmates in our state’s prison system.

DPA has not been funded to staff the growing numbers of
family courts, despite the significant added workload created
by these courts. Nor has DPA been funded to handle drug
court. DPA has only 2 social workers in the entire system,
despitethe requirement to devel op aternative sentencing plans
for persons convicted of particularly nonviolent felonies. We
have innocent inmates in our state’s prisons who have no one
available to work on their case in order to prove their inno-
cence.

Kentucky continues to have ajuvenile death penalty, despite
consecutive polling by the University of Kentucky demon-
strating that Kentuckians do not favor the death penalty for
children. We have prosecutors driving judges from hearing
juvenile death penalty cases, turning over prosecutorial dis-
cretion to victimsand their families, and allowing the victimsto
berate the criminal justice system. Despitethe Kentucky Crimi-
nal Justice Council calling for a study of the death penalty in
Kentucky, the General Assembly declined to fund such astudy.

DPA continues to hire new lawyers out of law school with
massive student loans. Even more young lawyerswho want a
career in public service cannot do so due to their large debts.

Closing

We cannot let the Muted Trumpet still us as we seek to bring
Gideon’'spromisetoreality. Clarence Earl Gideon did not stop
when the judge said he had no right to counsel at histrial. A
vision of a more just society caused him to go beyond what
the other 5000 Florida inmates incarcerated without counsel
had done. We must follow that example.

| read recently of awoman (it turns out to have been Phyllis
Subin’smother) in Women Strike for Peace, an antinuclear or-
ganization in the United States in 1963. This group helped
achieve an end to above ground nuclear testing with itsradio-
active fallout that was showing up in mother’s milk and baby
teeth. Shetold of how “foolish and futile she felt standing in
the rain one morning protesting at the Kennedy White House.
Years later, she heard Dr. Benjamin Spock, one of the most
high-profile activists on the issue then say that the turning
point for him was seeing a small group of women standing in
the rain, protesting at the White House. If they were so pas-
sionately committed, he thought, he should give the issue
more consideration himself.”

You never know when your act of vision or of courage will
inspireafuture Dr. Spock. Solook at Gideon'sPromise. Exam-
ine today’s failures to meet Gideon’s Promise. And work to
broach the distance between the promise and reality. ll

ErnieLewis
PublicAdvocate
Erniel ewis@mail.stateky.us
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IN THE SPOTLIGHT. .. .TINA MCcFARLAND

“You may encounter many defeats, but you must not be defeated.
In fact, it may be necessary to encounter the defeats, so you can know who you are,
what you can rise from, how you can still come out of it.”
- MayaAngelou

Theyoung attorney watchesin as-
tonishment asaclerk at the utility
company fillsin“legal secretary”
under “occupation” on the appli-
cationform. Tinahad told the clerk
that sheworked for alaw firmand
the clerk assumed Tina's occupa-
tion was secretarial. It's frustrat-
ing because it is not the first time |
it has happened. Since moving to
Kentucky from New Jersey,

~ | think they could ever be in the
same shoes asour clientsand they
: feel very superior. You don't know

| what you will ever do under the

| right set of circumstances.”

There is a thread of bias against
race and socioeconomic back-
ground that exists toward many
clientsinthejudicia system. Per-
haps because of her own personal

where she had been practicing law
for 2 years, Tina has repeatedly corrected similar as-
sumptions.

Comments she has endured range from the wide-eyed,
“You look too young to be an attorney,” to the more
clearly condescending, “Sweetie, that's so cute that
you want to be an attorney.” She handles these per-
sonal affronts with humor and diplomacy, often ignor-
ing the more minor comments.

Tina McFarland was recruited into a private law firm
in Owensboro, Kentucky. While working on medical
mal practice and personal injury cases, sherealized that
she liked working and interacting with people as well
as being in the courtroom. She became interested in
taking on guardian ad litum work while at the firm.
Shefelt like shewasmaking adifferencein these cases.
Tina scourtroom skillswere noticed by other attorneys,
particularly the directing attorney leading the Henderson
Public Defender’s office.  She was offered juvenile
contract work and Tina jumped at the chance. She
loved the juvenile cases because, “You give more of
yourself injuvenile cases and though it can be emotion-
aly taxing, thereis till achance to make a difference
in their lives because they are younger.”

Tina became afull-time public defender when offered
a position with the Henderson Public Defender’s Of-
ficein 1999. She has observed the vast gap that exists
between many of her clients and the majority of those
working in the judicial system. Regarding the lack of
understanding and tolerance, Tina says, “ People don’t

experiencesinthisarea, Tinararely
hesitatesto uncover it. “Wehave an obligation every
singletimeto speak out. You have to work within the
system, but you have to speak out for what you know
is right, no matter the circumstances,” she says.

A recent case Tinatook to tria involved ayoung man
with an extensive misdemeanor record. He was being
prosecuted for biting a paramedic’s hand while in the
throes of a seizure. It seemed that everyone wanted
him to servejail time, not based on the current charges
but because of his past record. The prosecutor was
asking for 10 days to serve and afine. Tinafelt that
her client was being railroaded largely in part because
of his past record. The jury deliberated for just over
one hour and determined that he should serve no jail
timeand pay afine of $75. Eventhough her client was
thrilled with the outcome, Tinais still concerned over
the guilty verdict. It is just another example of how
insidiously bias works itsway through the system and
evenintothejury.

Public Defenders must often feel trapped in the Myth
of Sisyphus, eternally pushing the large boulder up a
hill, only to have it roll back again. Tina's answer to
thisis to “speak out and persevere. . .every day is a
challenge.” TinaMcFarland isoneattorney who meets
every daily chalenge with fierce determination and
admirabletenacity. B

Patti Heying
Program Coor dinator
Patti.Heying@mail.state.ky.us
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CaPITAL TRIAL OF AFRICAN AMERICAN IN
BARREN CouUNTY RESULTS IN
LirE WiTHoOUT PAROLE SENTENCE

Nate Wood, an African-American, wastried in Barren County
fromApril 22 to May 23, 2003 on allegations of kidnapping
and killing his former girlfriend in the daytime on a busy
street in downtown Glasgow, and for breaking into a home
and taking an elderly hostage after leaving the scene. The
level of pretrial publicity and community interest and dis-
cussion was constantly high during the case. Nearly every-
one in the community had knowledge of the case, and a
large segment seemed to have settled and extremely hostile
views about Mr. Wood. The case was universally regarded
as shocking and disturbing, even by those with no precon-
ceived views that Mr. Wood should receive a death sen-
tence. A defense motion for achange of venue was denied.
Barren County is a small, predominately rural community
whereAfrican-Americans constitute about 4.5% of the popu-
[ation.

The Commonwealth moved for severely limited individua
voir dire, even seeking an order mandating that certain ques-
tions be asked, and no others. The defense filed the follow-
ing Racial Justice Act motion, asking for several remedies
including individual voir dire sufficient to deal with thereal-
ity of racial discrimination. There was a hearing on the mo-
tion that seemed inconclusive and, initially, somewhat disap-
pointing. The Court refused to exclude death as a sentence,
and the Judge appeared to counsel to be somewhat irritated
that the motion had been filed.

The Court did, however, ultimately providefor voir direthat
recognized the context of the case. Voir direlasted three and
one half weeks and was searching and deliberate. After atrial
of 6 days, the jurors convicted Mr. Wood of wanton murder
and capital kidnapping and after a sentencing hearing the
jurors sentenced him to life without parole.

* k kK k *k k%

COMMONWEALTHOFKENTUCKY
BARREN CIRCUIT COURT
NO. 01-CR-00059

COMMONWEALTHOFKENTUCKY PLAINTIFF

V. DEFENDANT'S MOTION TO BAR THE
COMMONWEALTH FROM SUBJECTING
HIM TO A SENTENCE OF DEATH

SOUGHT ON THE BAS S OF RACE

NATHANIEL WOOD DEFENDANT

The Defendant, Nathaniel Wood, by
counsel, hereby moves the Court to
bar the Commonweal th from subject-
ing himto asentence of death sought
on the basis of race. This relief is

Rob Sexton

sought pursuant to the Thirteenth and Fourteenth Amend-
mentsto the United States Constitution and to Sections Two,
Three and Twenty-five of the Kentucky Constitution; aswell
asto 18 USCA 8242 and to KRS 532.300.

FACTS

Throughout the history of the Commonwealth, until very
recent times, it has been the legal policy of the Common-
wealth to deprive African-Americans of their rights. Inda-
very times, from the foundation of the Commonwealth until
after the Civil War, African Americanshad thelegal status of
chattel, unless freed by their owners. After abolition, the
Commonwealth’s policy wasin every way to degrade and to
abaseAfrican American citizensand to deprive them of equal-
ity formally guaranteed by the Fourteenth Amendment. Since
the Civil Rights Movement of the 1960s, the legal status of
black citizens has improved, but racism remains a constant
presencein Kentucky life.

The death penalty, since the foundation of the Common-
wealth, has been a potent tool in the hands of those who
sought the legalized oppression of African-Americans. In
every decade from the foundation of the Commonweal th un-
til 1960, blacks were executed at arate far in excess of their
proportion of the general population. After the Civil War,
lynching broke out in Kentucky. Inaddition, therefore, tothe
numerous citizens executed by the Commonwealth in the
period from 1870 to 1940 some 400 additional people were
lynched within our state. Many were lynched for such
“crimes’ as “looking disrespectfully at a white woman.”

Lynching, to be sure, wasan extra-legal action, but onewhich
was looked upon with no grave disfavor by the Common-
wealth. Indeed, the General Assembly, early in thetwentieth
century, in an attempt to appeal to popular demand, reinsti-
tuted public hanging for rape, after having once mandated
private executions of the condemned. It was publicly ac-
knowledged at the time that this was a means of expressing
socid outrage, primarily at black menwho raped whitewomen.
Asaresult of this statute, the last public hanging in America
took placein Kentucky, in Owensboro, on August 14, 1936.

Since 1960, the history of the death penalty in Kentucky has
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been curious and contradictory, reflective perhaps of adeep
ambivalence in the public mind concerning the use of this
irreversible penalty. While arather slight majority of Ken-
tuckians tends to support the continued availability of the
death penalty, there has been a de facto moratorium on ex-
ecutions here since 1962, interrupted only upon two occa-
sions in the 1990s. The courts have held that the death
penalty is not cruel, but its execution has become unusual.
However, while executions are very rare, death verdicts are
far more common. Now there are 36 people on death row
awaiting execution. Black peopleareincludedin thisnumber
in aproportion exceeding their percentage of the popul ation.
Racism remains present in Kentucky society. Gregg V. Geor-
gia, which does not forbid but mandates individualized dis-
cretion being given to the jury, does not address within its
cal culusthe continued presence of racism, which, in contem-
porary society, now is often covert.

In the case at bar, the Defendant is aware of no personal
racist animus on the part of the Commonwealth’s Attorney,
nor can he be, for such matters can only be adjudicated in
foro conscientiae. It is both needless and ultraviresfor the
court to plumb the conscience of Karen Davis. See Ken-
tucky Constitution, Section 5, last sentence in section. In-
deed it were far better to grant the prosecutor here a pre-
sumption of good will.

However, on the part of the Commonwealth as a collective
entity, thereisclear and irrefutable evidence of apronounced
racial anemus, cruel, violent, and destructive, which has been
but slowly abating in aprocessthat began in recent memory.
Thedeath penalty, and itsillegitimate cousin, lynching, have
been powerful toolsin the hands of the oppressor. When, in
our times, the Commonwealth seeks the death penalty it does
so with hands deeply stained by its violent history, and it
invitesits courtsto risk the perpetuation of that history. The
collective and historical conscience of the Commonwealth,
and not the personal conscience of itslegal representatives,
iswhat the court must weigh.

Aswill bediscussed infar greater detail herein, the proceed-
ings contemplated against the Defendant will but serve to
perpetuate the tarnished history of the death penalty in Ken-
tucky. Accordingly, he here movesthe court to bar the Com-
monwealth from seeking it against him.

DISCUSSION

I. AT ITS FOUNDATION THE COMMONWEALTH
PROVIDED LEGAL SANCTION TO SLAVERY

A. SLAVERY REDUCED SL.AVES TO CHATTEL

In 1828, one Jarman petitioned the M adison Circuit Court for
awrit of replevin. The Defendant, Patterson, the jailer of
Madison County, had seized Jarman’s slave and confined
him in the jail because the slave was working for himself in
Richmond. Patterson complained that the slave was thus

confined with no notice givento himself or totheslave. This
was done by the jailer, under color of a statute giving him
arrest powers as to slaves found in his jurisdiction without
passesfrom their owners, or who remained away from home
for more than one day.

Initsopinion dealing with this case, the High Court found it
entirely unobjectionabl e that the statute in question provided
for no notice to the slave. Jarman v. Patterson, 23 Ky. 644
(1828). It spokeasfollows:

It cannot be pretended that any rights secured to the
dave by the constitution are infringed by this act; for
there are no rights secured to slaves by the constitu-
tion except theright of trial by apetit jury in charges of
felony, and a power granted to the legislatureto compel
their mastersto treat them humanely.

Slavesin Kentucky have no rights secured to them by
the constitution except of tria by jury in casesof felony.

Slaves, athough they are human beings, are by our
laws placed on the same footing with living property of
the brute creation. However deeply it may beregretted,
and whether it be politic or impolitic, a slave by our
code is not treated as a person but a thing, as he stood
inthecivil code of the Roman Empire.

In other respects, slaves are regarded by our laws, not
as persons but as things.

It is then to the rights of the master we must look in
deciding thisquestion. Jarman, 23 Ky. at 644.

In considering whether the rights of the master Jarman had
been violated by hisslave’sdetention, the Court drew analo-
gies between wandering slaves and stray cattle, wild beasts,
dangerous deposits of gunpowder, and harmful public nui-
sances. It noted that slaves found on the plantation of an-
other could be given ten stripes, summarily, by the owner of
the plantation. A patrol appointed under color of law could
seize slaves found away from home and chastise them with
stripes. The purpose of these lawswasto compel the owners
of davesto use them in amanner consistent with the rights
of other white people. Justices of the peace, too, were em-
powered to inflict stripes upon davesfound away from home
without apass. The Court affirmed the judgment of the Cir-
cuit Court dismissing Jarman’s declaration.

B. SLAVES WERE SUBJECT TO SUMMARY ARREST

Black people summarily arrested on suspicion of being run-
away slaves could be taken, not before the County Judge,
but solely before a local justice of the peace. If the local
justice of the peace found that there was reasonable cause to
suspect that the black person was a runaway slave, the jus-
tice of the peace was directed by law to commit the black
person to thejailer, for an indefinite term until demanded by

theowner. Arthur v. Green, 60Ky. 75 (1860).
Continued on page 16

15



THE ADVOCATE

\Volume 25, No.5  September 2003

Continued from page 15

C. SLAVESCOULD NOTASSEMBLE,
EVENPEACEFULLY

Slavesfrom various plantationswho gathered together could
be arrested by a patrol and even shot when trying to flee,
even when the purpose of the gathering was merely to sing
and dance. Bosworthv. Brand, 31 Ky. 377 (1833).

D. SLAVES COULD BE BEATEN
BY THEIR OWNERS

Masters had alegal duty to keep their slaves both outwardly
and psychologically subordinate, and, when dereliction of
this duty caused injury to others, the master could be held
liable. Worthington v. Crabtree, 58 Ky. 478 (1858). In sup-
port of the master’s duty to keep his slaves subordinate, the
law vested the master with the right to chastise his daves
freely, provided he did not maim or kill them. Craig’'sAdmin-
istrator v. Lee, 53 Ky. 119 (1853).

E SLAVE MARRIAGES WERE
DEEMED LEGALLY INVALID

Slave marriages were, by law, invalid, and slaves had no le-
gally recognized right to remain with their spouses and chil-
dren. Seelindsay's Deviseev. Smith, 131 Ky. 179, 114 SW.
779 (1909). Because of this, slave owners had no duty to
keep davefamiliesintact.

F. THE LAW RECOGNIZED SLAVES
POTENTIALLY GREAT ECONOMIC VALUE

Slaves were regarded as not merely property, but as particu-
larly valuable property. A bailee of a lave had a duty to
prevent escape, and was liable to the master when, by his
negligence, he failed in it. Meeken v. Thomas, 56 Ky. 710
(1856). Whenadavewashired outto arailroadtowork asa
brakeman and the slave was injured, the negligence of the
employee, the railroad, in an apparent exception to the fel-
low-servant rule, washeldliable. L & N Railroad v. Yandell,
56 Ky. 586 (1856). Evenapeaceofficer could beheldliableto
the master when afalse arrest led to the escape of the slave.
Mumford v. Taylor, 59 Ky. 599 (1859). The owner of aslave
could thus be seen as both economically and legally privi-
leged.

G FREE BLACKSLIVED IN A STATE OF
GRAVE LEGAL PERIL

Free blacks had to be very careful when traveling. When
traveling in placeswherethey were not known to the authori-
ties, they were in constant peril of arrest. If they lacked
sufficient means of proving to the captain of the patrol or to
the justice of the peace that they were free, they could be
beaten and committed to jail. If they were so bold (or so
unwise) asto travel out of state, they were subject to arrest
and chastisement in some states by anyone at all who be-
lieved them to be slaves.

Asmay well be expected, there were caseswherefree blacks
wereimpressed into avery. See, e.g., Gentry v. McGinnis,
33Ky. 382 (1855). Freeblackswereindeed, in constant peril
of thisvery fate, especially when traveling, and theright fully
to participatein the economiclife of the Commonwealth was
thereby limited.

H. THE HUMAN COSTS OF SLAVERY

Immediately before the start of the Civil War, a Kentucky
slave named Francis Frederick escaped. He made his way
first to Toronto and then to England. 1n 1863, with the assis-
tance of CharlesLee, aminister of the Church of England, he
wrote an account of hislifeasadave. Frederick, SaveLife
in Virginia and Kentucky, (1863) (attached hereto as Exhibit
1). When read alongside the appellate opinions cited above,
it may be seen asavivid and clearly truthful exposure of the
human misery imposed by the law of the Commonwealth at
thetime.

Kentucky slaves were taught by their owners, as well as by
the law, that they were equivalent to cattle, sheep and mules
intheir dignity and worth. (Exhibit 1, p. 9). Kentucky slaves
were discouraged and even upon occasion forbidden to at-
tend religious services, lest they obtain “dangerous’ ideas
astotheir humanworth. 1d., p.9. When allowed exposureto
religion, slaves attendance at serviceswas strictly controlled
and monitored by the owners. Id., p.15. They thereby were
carefully exposed to amessage that approved of their subju-
gation, and gave sanction even to their physical chastise-
ment. 1d., p.15. To further cement the message of degrada-
tion, Kentucky slaves were often fed like animal s, and were
deliberately kept hungry. 1d., p.9.

Although the law did not allow masters to kill their slaves,
and, in Kentucky, made provision only for “humane’ chas-
tisement, slaves were frequently subjected to treatment that
reasonably could be described asextremely cruel. Kentucky
slaveswere often flogged, up to the point of death. 1d., p.16.
Seealso Commonwealth v. Leeand Bledsoe, 60 Ky. 299 (1860),
inwhich it was held that masterswere freeto chastise slaves
aslong asthey were not maimed or killed. Others could not
beat slaves without the master’'s consent. The court rea-
soned that this rule made slaves more valuable to their own-
ers.

Thelaw made provision for each Kentucky county to havea
sworn slave patrol, formed for the purpose of searching for
slaves going abroad without apass or permit from their mas-
ters. See Bosworth v. Brand, 31 Ky. 377 (1833). The dlave
patrols were formed on New Year’s Day, and lasted for the
duration of each calendar year. They went about the coun-
tryside entering into slave cabins, and administering beat-
ingsto slaves, both male and female, who were found with-
out apass. Exhibit1, at p.16. Service onthedave patrol was
apopular civic duty in Kentucky and thearrival of the patrol
at a plantation and the beatings it administered, was often
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looked on as a source of amusement for the white bystand-
ers. Id., at p.16.

The intention, and the bitter fruit of al this cruelty was to
reduce Kentucky slavesto astate of whining, cringing servi-
tude. 1d., p.16. Slaves, of necessity, grew furtive and cun-
ning. 1d., at 11, 16. They developed subtle, understated and
backhanded ways of expressing the humanity that in con-
templation of our law, they did not have. Id., a p.11. The
difficulties were legion when a slave had a “good” master,
but they were magnified a hundredfold when the master was
bad. 1d., at 19. Even when aslave’sowner was merely abad
or unlucky businessman, the slave would suffer. 1d., at 20.
The slaves' main earthly consolation was found in the few
human rel ationshi psthey were ableto form with other slaves.
Id., at 14, 17. Although slave weddings were often looked
upon by white people asaform of low amusement, marriage
was typically received by slaves as a powerful consolation.
Id., at 17. Accordingly, saves suffered terribly when their
families were sundered by the trader. 1d., at 20. Because
slaves became so attached to their friendsand families, own-
ers found it at times expedient to make slaves administer
chastisements to their own relatives. Id., at 9. Slaves often
quite understandably became severely depressed and wel-
comed death as their only portal into freedom. 1d., a 10.
Indeed, mastersdid not fully fulfill their legal duty until they
produced this cringing, servile depression in their slaves.
Worthing v. Crabtree, supra.

Thewhite slave owners of Kentucky did not escapethefetid
embrace of davery. It coarsened their manners. 1d., 16-17. It
made them inclined to shirk work, and to be contemptuous of
l[abor. 1d., a 29. They becameinclined to vainglory, and were
contemptuous of other white peoplewho had to do their own
work. Id., at 29. Slaveownersbecame callousto human suf-
fering, to the extent of bearing to see their own offspring by
slavewomen sold asslaves. 1d., at 20. Slaveownersbecame
inured to violence, having, aswe have seen, thelegal duty to
employ violence in the subjugation of their slaves.
Slaveowners, as the beneficiaries of alegal system bent on
the terrorization and subjugation of the slaves, lived in con-
stant fear.

[I. THE DEATH PENALTY BECAME A MAINSTAY
OF SLAVERY

Although violence wasthe root of slavery, it was not, ashas
been shown, intended in thefirst instance to maim or kill. It
was intended to desensitize the slave to his own humanity,
and to reduce him psychologically to acringing, abject servi-
tude. It appears that the psychological life of the average
davewas, therefore, lived out on therazor’s edge of resigned
depression and furious rage and anger. Ex. 1 at 21. Slaves
harbored murderous impulses, which they, at times, found
difficult to check. Id., at 21. Upon occasion, it seems, they
would not contain their rage and committed, or were accused
of committing, very seriouscrimes.

Thefear of violencefrom slaves appearsto have haunted the
South like aspecter. Thisfear intensified when, in 1831, the
slave Nat Turner, led aviolent slave revolt in Virginia. See
McFeeley, A Legacy of Savery and Lynching: The Death
Penalty asa Tool of Social Control, 1997 (attached hereto as
Exhibit 2). In South Carolina, too, thefree black man Denmark
Vesey presided over asimilar paroxysm of violence. See An
Official Report of the Trial of Sundry Negroes, (attached
hereto as Exhibit 3). Deplore asthey might the loss of their
“property,” slaveowners as a group did not shrink from em-
ploying the fear of death as atool to subjugate the minds of
slaves. Frederick Douglas was wont to account in his lec-
tures the death of a slave named Denby, whom the overseer
of the plantation shot for refusing meekly to submit to a
beating. (See Ex. 2) At Denby’s death, as Douglas pointed
out, “a thrill of horror flashed through every soul on the
plantation.” Thisthrill of horror wasvalued for the message
it sent to the slaves: no resistance is possible, and the hu-
manity of davesis not to be acknowledged. Although the
disciplinary killing of slaveswaslegally proscribed in every
state, Denby’s overseer received no punishment.

It was not always necessary for slaveownersthusto take the
law into their own hands, for the courts stood ready to pun-
ish disobedient slaves. To obviate the danger that
slaveowners would hide the offenses of their slavesto save
their “ property” from the gallows, some states provided pub-
lic compensation to owners whose slaves were executed.
(Ex. 3, p.5) Counsel has been unable to discover whether or
not such apracticewasfollowed in Kentucky. In some states,
slaves could receive the death penalty for any offense,
whereasit appearsthat in Kentucky they could receive death
only for capital offenses. Compare Exhibit 3, p.3to Jarman,
supra.

Leniency in the cases of slaves found guilty was discour-
aged both by law and custom, for the deterrent effect of the
death penalty among daveswas much prized. (SeeEx. 3,p.5)
The gallows was believed to send many messages of social
utility. It warned slaves against becoming violent. It bore
silent but vivid testimony to the fact that slaveowners were
in control of the social order, and that thelaw supported their
ascendancy. It taught slaves that their very existence was
dependent upon their obedience, and that the wisdom of a
davewasco-extensivewith hisdocility. Ingeneral terms, the
gallows taught slaves their proper status, that of chattel.

As these messages could be more vividly delivered by a
system that administered the death penalty in an arbitrary
way, it would not surprise one to discover that the trials of
slaves could be extremely swift, with few of the evidentiary
and procedural safeguardsthat are accepted asthe hallmarks
of modern jurisprudence. Counsel, for instance, has been
unable to discover a single appellate opinion dealing with
the criminal trial of a Kentucky slave, giving rise at least to
the hypothesis that there may indeed have been no such

Continued on page 18
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appeals. When the law classifies a group of people as the
equivalent to farm animals, it can doubtless justify dealing
with their cases without great ado.

Ill. THE COMMONWEALTH EXECUTED SLAVES
FAR IN EXCESS OF THEIR REPRESENTATION

IN THE GENERAL POPULATION

In every decadefrom 1780, the population of Kentucky rose.
The slave population rose at an ever increasing rate as the
economy of Kentucky became more and more dependent
upon slavery. Inevery decade, however, whitesremainedin
themajority. Inevery decade, moreover, daveswereexecuted
in numbersgreater than their proportion in the general popu-
lation. (See Exhibits 4, 5,6.) Asfar ascan be now deter-
mined, it appearsthat all of the African-Americans executed
before Emancipationweredaves. (SeeEx. 4) Thelast execu-
tion of afemalein Kentucky took placein Kentucky in 1868,
shortly after Emancipation. The condemned was athirteen-
year-old African-American girl named Susan. (SeeEx. 4) Prior
to that, eleven other women had been executed. In addition
to Susan, the Commonwealth has executed nine African-
American women, one white woman, and one of unknown
origin. (SeeEx.4 & 6) Between 1780 and 1868, the Common-
wealth executed three children. Two wereblack. Theyoung-
est, JamesBill, wasadave executed on July 30, 1791. Hewas
twelve years of age and had been convicted of murder.

Violence against slaves was sanctioned by the law as the
most powerful tool, and perhaps the only tool society could
useto reduce human beingsto adignity equivalent to beasts.
When davestransgressed the many, strict bonds placed upon
them, no mercy could be shown, for mercy requires empathy,
and empathy cannot be extended to men made chattels. Itis
no wonder that black people before Emancipation were ex-
ecuted in such numbers. The gallowstreewasthe main beam
supporting the entire structure of davery. The shadow and
specter of the hangman’s noose was one of the badges and
incidents born by Kentucky slaves throughout their lives.

IV. VIOLENCE AGAINST BLACK PEOPLE INTENSFIED
AFTER THE CIVIL WAR

The Kentucky Court of Appeals held that the Emancipation
Proclamation, issued by President Abraham Lincoln on Janu-
ary 1, 1864, did not apply to slaves held in Kentucky, nor to
daves owned by masters in others states if the slaves were
physicaly present in Kentucky. Emancipation did not take
placein Kentucky until December 1865, when the Thirteenth
Amendment became effective.! Mark v. McGeorge, 6 Ky.
Op. 117 (1872). Anestimated 65,000 blacksremained in bond-
age in Kentucky after the war ended. Wetherington, Ken-
tucky Joins the Confederacy, attached hereto as Exhibit 7.
When thefederal military commander, John Palmer, told 2,000
davesthey werefreein aspeech hegavein 1865, the Jefferson
County Grand Jury indicted him for violation of the Slave
Code. Id., p.6.

When Emancipation finally did take placein Kentucky, awave
of resentment swept over white Kentuckians. Groupsof vigi-
lante nightriders, the most famous of which wasthe Ku Klux
Klan, were formed and became powerful. Violence against
blacks had been a perennial feature of Kentucky life, and it
continued and intensified, although formally unlawful. 1d.,
p.6 Many Kentucky whites were determined to preservethe
abject racial subserviencethat had prevailed beforethe Civil
War. Otherseven attempted to keep “their” blacks enslaved
without legal warrant. Wright, Racial Violencein Kentucky,
19-26 (L ouisiana State University Press, 1990). Thebeating
of black workers by their employers continued at least until
the middle of the 1870s. Wright, Racial Violence in Ken-
tucky, 24-25. Although, through the intervention of the fed-
eral Freedmen’sBureau, somearrestsof employersweremade
for beating black employees, the courts seem invariable to
have refused to impose sanctions. 1d., 25-25.

A. KU KLUX KLAN

In 1868, theKu Klux Klanwasformed. Kentucky wasdeemed
by the Klan to be “territory within the jurisdiction of this
order.” See The Original Precepts of the Ku Klux Klan,
attached hereto asExhibit 8. TheKlan excluded Union Veter-
ans from its membership. It also excluded members of the
Republican Party and those who supported its principles. It
was formed on the basis of secrecy, and it existed to work in
opposition to the civil rights of blacks. It favored the con-
tinuance of a“white man’sgovernment” in the United States,
and it committed itself to ending the political disabilitiesim-
posed upon the rebellious states. Even more ominoudly, it
stated its support for the “ restoration to the Southern Peopl€”
all their rights, including their property rights, which, in con-
text, wasalightly veiled reference for the reestablishment of
davery. (SeeEx. 8)

The Klan resorted to violence to achieve these ends, and its
violencewas directed to anyone, black or white, who worked
to advance the equality of African-Americans. The Klan
immediately became a powerful force throughout the Com-
monwealth. The violence that the Klan perpetuated here
equaled in intensity anything seen in the states of the erst-
while Confederacy. Wright, Racial Violencein Kentucky, at
26. TheKlanintimidated Republican votersinto staying home
on ElectionDay. 1d., at 26. It, and other bands of nightriders,
wasimplicated in the murders of Union Veterans. See, eg.,
The Death of Captain Bill Strong, attached hereto as Exhibit
9. TheKlan directed violence toward white workersfor the
Freedmen’s Bureau, and, even more malevolently, was able
to convert some Freedmen'’s Bureau agents into working to
advance white supremacy. Wright, Racial Violence in Ken-
tucky, at 22. The Klan directed effortsto frightening blacks
and sympathetic whites into leaving Kentucky. 1d., at 30.
The Klan gained control of local governments and courtsin
largeareasof Kentucky. Id., a 27. 1t had open support from
alarge segment of the General Assembly. Id., at 27. It re-
ceived support from the Louisville Courier Journal, to the
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point that the Courier went on record blaming Republicans
and blacksfor thevery violence directed against them. 1d., at
28. Indeed, it was no mere figure of speech when the Klan
referred to Kentucky as “territory under the jurisdiction of
thisorder.” TheKlan'scontrol in Kentucky waned, but dowly.
TheKlanisstill active here.

B. AFRICAN AMERICAN POPULATION DECLINE

In every prewar decade since 1780, the African-American
population of Kentucky grew as Kentucky’s economy be-
came more dependent upon slavery. See Exhibit 5. Thetotal
black populationin 1860 was 236,167. Id.

When the violence of Reconstruction began, the black popu-
lation in Kentucky began a century long period of stasis. At
no point prior to 1960 did Kentucky’s black population reach
300,000. By 1960, it had declined from its total in 1860 to
213,949. Id. Thisisaclear result of the violence directed
against blacks during most of that century, and of the pres-
sures placed upon them to leave the state.

C. SEGREGATION

During the period of Reconstruction and well onward into
the twentieth century, Kentucky maintained a policy of de
jureseparation of theraces. Intheyearsimmediately follow-
ing the Civil War, theidea of the provision of an educationto
blacks was deeply offensive to many whites. Wright, Racial
Violence in Kentucky, at 35-38. Violence broke out against
schoolteachersand black children enrolled in school. Teach-
ers received death threats from the Klan, school buildings
were burned to the ground, and there are even instances on
record of black schoolchildren being murdered. Id., at 36.
Berea College, founded by Ohio abolitionists in the years
beforethewar, wasthetarget of much violencefor itspolicy
of integration. 1d., at 36. The Commonwealth eventually
reached an uneasy peace upon this point by adopting the
policy enshrinedin law that black and white children be edu-
cated separately. See, e.g. Board of Education of Woodford
County v. Board of Education of Midway |ndependent
Graded Common School, 264 Ky. 245, 92 S\W.2d 687 (1936).

The policy of educational segregation became especially
deeply rooted; and of even broader application with the pas-
sage of the so-called Day Law by the 1904 General Assembly.
This law proscribed integrated education, even in private
institutions, and imposed criminal penalties upon it. Berea
College, inits capacity as a corporation, suffered acriminal
conviction in Madison Circuit Court for practicing integra-
tion. Its conviction was affirmed. Berea College v. Com-
monwealth, 123 Ky. 209, 94 SW. 623 (1906); affirmed Berea
Collegev. Commonwealth of Kentucky, 211 U.S. 45, 29 S.Ct.
33,53 L.Ed. 81 (1908); but see Brown v. Board of Education,
349S.W. 294, 75S.Ct. 753,99 L.Ed.2d 1083 (1955). Thecase
brought national attention. The Kentucky Court reasoned
asfollows:

The separation of the human family into races, distin-
guished noless by color than by temperament and other
qualities, is as certain as anything in nature. Those of
uswho believethat all of thiswasdivinely ordered have
no doubt that there was wisdom in the provision; albeit
we are unableto say with assurancewhy itisso. Those
who seeinit only nature’s work must also concede that
inthisorder, asin al othersin nature, thereisan unerr-
ing justification. There existsin each race a homogen-
esis by which it will perpetually reproduce itself if un-
adulterated. Itsinstinct isgregarious. Asacheck there
is another, an antipathy to other races, which some call
race prejudice. Thisisnature’s guard to prevent amal-
gamation of the races. A disregard of this antipathy to
the point of mating is unnatural, and begets a resent-
ment inthennormal mind. 94 SW. at 623.

Racism was thus held to be sanctioned by divine, natural,
common and constitutional law. Asit was engendered at its
root by a horror of interracial families, those who were not
racistswerelegitimatetargets of resentment. The Court went
on asfollows:

No higher welfare of society can bethought of then the
preservation of the best qualities of manhood in all its
races. If then it is alegitimate exercise of the police
power of government to prevent the mixing of theraces
in cross breeding, it would seem to be equally within
the same power to regulate that character of associa
tion which tendsto abreach of the main desideratum —
the purity of racia blood. Id.

The“natural” way to maintain thisracial purity of blood was
for the stronger race to annihilate the weaker. The only way
to prevent this was to keep blacksin their natural, separate,
and subordinate status. 94 S.W. at 63.

Not only was segregated education rigidly enforced, but seg-
regated housing was legitimated, even when this tended to
cause blacksto live in substandard housing. Harrisv. City
of Louisville, 165Ky. 559, 177 SW. 472 (1915). Public accom-
modations, such as parks, and many transportation facilities
were segregated. See, e.g., Berea College, supra; Sweeney
v. City of Louisville, 309 Ky. 465, 218 S.W.2d 30 (1949).

During slavery, marriages between slaves were legally in-
valid. However, by an Act of the 1866 General Assembly,
they were extended aretroactive validity, and could beregis-
tered with the county clerk. Lindsey’'s Deviseev. Smith, 131
Ky. 176, 114 S.W. 779 (1908); Thomasv. McBeth's Adminis-
trator, 259 Ky. 484, 82 S\W.2d 790 (1935).

Despite this, marriage between white and black, of course,
was strictly proscribed. Aslate as 1952, KRS 402.020 pro-
vided that an interracial marriage was void. Beddow v.
Beddow, Ky., 257 SW.2d 45 (1952). Proof that one party was

Continued on page 20
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of another race was grounds for an annulment. Theophanis
V. Theophanis, 244 Ky. 689, 51 S\W.2d 957 (1932). Children of
aninterracial marriage were deemed to beillegitimate Martin
v. Coburn, 266 Ky. 176, 98 S.W.2d 483 (1936). Asshall be
seen below, thelegal proscription oninterracial marriagewas
rooted in an unusually deep-seated horror. It was presumed
that God or Nature had implanted racial antipathy into hu-
mansto prevent the biological mixing of theraces. See Berea
College v. Commonwealth, supra, for its endorsement of
this proposition.

D. LYNCHINGINKENTUCKY

Southern trees bear strange fruit.

Blood on the leaves and blood at the root.
Black bodies swinging in the Southern breeze.
Strange fruit hanging from the poplar trees.

(Strange Fruit, LewisAllen/Billie Holiday, attached hereto as
Exhibit 10. Seealso“A Lynchingin Logan County,” attached
asExhibit11.)

By one estimation, there were 171 lynchings carried out by
Kentucky mobsin the period between 1860-1940. (SeeKen-
tucky Lynchings, attached hereto as Exhibit 12.) By another
count, there were 353 lynchings carried out in Kentucky.
Wright, Racial Violence in Kentucky, 71. Wright based his
count on records kept by the NAACP, the Tuskegee Insti-
tute and from stories in newspapers in Kentucky and else-
where. Hefollowed aconservative methodology to separate
lynchings from “ordinary” race-based murders. 1d., at 68.
His count, therefore, may be an underestimation of the true
numbers.

At any rate, thefact isclear that, in the period between 1860-
1940, roughly between 200 and 400 Kentuckians were ac-
cused of crimes and violently executed by the mob without
the opportunity to defend themselvesin court. Most of these
were blacks. Wright, 71, 73. It appears that most of the
victims of thisviolence were billed as pretended retribution
for offensesthat were not capital offenses. Wright at 77; see
also Ex. 12. Somewerekilled upon accusations of behavior
that was not even criminal. Wright at 77-104; Ex. 12. The
most common accusation leading to the lynchings of blacks
was an accusation of rape. Wright at 77. Inasocial context
whereracial hatred was seen asimpressed in the human mind
by Natureto prevent the mixing of theraces, an accusation of
rape against awhitewoman wasaparticul arly deadly charge
tolevel against ablack man. See Berea Collegev. Common-
wealth, supra, for its reasoning approving of racial antipa-
thy. Indeed there was a diabolical logic that attended such
charges: the weaker the case, the greater the chance of an
acquittal; the greater the chance of an acquittal, the higher
thelikelihood of the accused being lynched. Wright, 77-104.

Lynching was not necessarily carried out by hanging. It
typically involved afirestorm of violence, including humilia-
tion, torture, burning, dismemberment and castration. Large

crowds often assembled to view thekilling. SeeLynchingin
America: Carnival of Death, attached hereto as Exhibit 13.
Despitetheillegal nature of their contempl ated actions, mem-
bers of lynch mobs would usually shun disguises. Thiswas
to signify community approval of the lynching, and to make
it clear to blacks that due process of law afforded them no
protection. Wright, Racial Violence in Kentucky, at 89.

Theauthorities of the Commonweal th and the leaders of pub-
lic opinion in Kentucky tended to look upon lynching with
favor, or, at worst to regard it as a necessary evil. For in-
stance, whenin 1897, Raymond Bushrod waslynched in the
presence of the coroner of Hancock County, at alarge carni-
val held in Hawesville on a Sunday afternoon, the coroner
thereafter swore that the killing was carried out by persons
unknown. Wright, at 89. Evenwhen evidencelater appeared
that, if aired in court, could have exonerated alynching vic-
tim, the authorities did little or nothing either to deplore the
lynching or to arrest the actual perpetrator. Wright, at 91-92.
WhenamobinMaysvilleburned 18 year old Richard Coleman
at the stake on December 6, 1899, the Commonweslth refused
to bring charges against the well-known perpetrators. Id., at
93-95.

African-American lynching victimswerevilified in the press
in the vilest terms. They were characterized as “fiends,”
“devils,” “ape-like,” as*Darwin’sMissing Link.” 1d., at 80.
Lynchings were characterized as humorous occasions, and
reported with relish when the victim of thelynching betrayed
justifiablefear. 1d., at 81.

Theroots of the lynching mentality were often identified in
the “natural” antipathy between the races. Wright, at 95.
Some groped for an explanation for lynchingsin the hypoth-
esis that legal executions were not painful and humiliating
enough to shakethethirst for retribution in an outraged com-
munity. SeeWright at 95. Perhapsthe clearest analysiswas
expressed by the New York Times: “Underlying these mo-
tives and rendering them more savage was the mysterious
and subtle and venomous race hatred distilled in the days of
dlavery.” Quoted in Wright at 95, commenting on the burn-
ing of Richard Coleman, emphasis added.

Lynching had its evil roots in the hatred and objectification
of black people born in the days of slavery. The lynching
tree also bore bitter fruit, in that the law did not oppose, but
appeased the mob. The law of Kentucky, influenced by the
General Assembly and the courts, sought to appease the
mob by providing black capital defendants with atruncated
form of due process and by providing avividly humiliating
form of execution available in cases of rape. Slavery led to
hatred, hatred led to lynching, and lynching led to the abase-
ment of our law.

E THE GALLOWS FAIR ACT

During the Eighteenth, Nineteenth and early Twentieth Cen-
turies, hangings in Kentucky took place in public. By the
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beginning of the twentieth century, executions, like many
lynchings, had cometo be conducted inacarnival like atmo-
sphere. Large, excited and liquored-up crowds would as-
semble, and would be catered to by vendors selling hot dogs,
candy and souvenirs. The atmosphere of grotesque high
holiday would reign from early morning on execution day
until the body of the condemned was born away in awicker
coffinto the Potter’sField.

In 1910, the General Assembly enacted a statute to end this
practice. It decreed thereafter that executionswould be car-
ried out in Kentucky by electrocution, and would take place
within the gothic walls of the state penitentiary in Eddyville.
Wright, at 256. It was commonly supposed at the time that
electrocution was a painless death, and that arelatively dig-
nified death behind prison walls was too lenient in case of
rape. This statute was much criticized as overly lenient.
Accordingly, in 1920, the General Assembly reingtituted hang-
ing as a penalty for rape, and directed that such hangings
take place in the county of conviction, in an enclosure pro-
vided by the county that would admit no more than 100
people. Wright, at 256.

Some counties managed to reinstitute public hanging under
what cameto be known asthe Gallows Fair Act, by placing a
low fence around their execution enclosure. 1n June, 1932,
Sam Jennings, an African-American, was hanged in
Hardinsburg, before a large and festive crowd, who, with
glad anticipation, watch him struggle on the gallowsfor twenty
minutes before hedied. Wright, at 276.

On August 14, 1936, Rainey Bethea, an African-American,
was hanged in public in Owensboro before acrowd of 20,000
people. Many citizensheld “hanging parties’ and invited in
out-of-town guests. The newspaper in nearby Henderson
complained that the hanging was held at an inconvenient
hour, and that it should have been held at Rash Stadium at
Owensboro High School so that spectators could have been
comfortable. See Wright, at 258. The national criticism of
this event was severe and sustained. It was to become the
last public hanging in North America, to counsel’sinforma-
tion and belief .2

Although the hanging of Rainey Bethea ended the practice
of public hanging, hanging remained the penalty for rape
until 1937, when Harold Van Venison, an African-American,
washangedinthejail in Covington. Thewidespread willing-
ness to subject blacks accused of rape to the humiliating
degradation of public hanging, which willingness endured
well into the twentieth century, reflected the high emotions
with which whitesregarded this crime, and theterror of mis-
cegenation in which those emotionsfound their root. Public
execution, asinthedaysof slavery, wasprized for itsterrify-
ing effect on the black population, and for its tendency to
terrorize blacks into subjugation and passivity. Right up to
the verge of World War 11, Kentucky was using the gallows
to achieve the same goals for which it had been used in

slavery times. All these goals coalesced in two overarching
purposes. the exaltation of whites and the degradation of
blacks.

For an account of the trial and execution of Harold Van
Vennison, and several others condemned under the Gallows
Fair Act, see AHistory of a Famous Scaffold, attached hereto
asExhibit 14. Seea so Exhibit 15, aphotographic depiction of
the crowd viewing the execution of Rainey Bethea, published
inWright, after 163.

F A QUESTION OF DUE PROCESS

Wright pointsout that the research of several scholarsagrees
that the gradual decline in lynching in the earlier twentieth
century was due to the state stepping in to take the role of
the mob. Wright, at 223. The mob outside the courtroom
frequently demanded that public officials impose the death
penalty in ahasty mockery of atrial. Whether through fear or
sympathy, public officialsin Kentucky were known to oblige.
Wright, 223-225. L eading journals of opinion in Kentucky
went on record praising lynch mobs as ardent seekers after
justice, and urged the courts to grant their demands for ever
swifter justice. Wright, at 225.

The courts responded to public opinion. The trials of Afri-
can-Americansin thelate nineteenth and early twentieth cen-
turiesbegan to take on apattern. Pretrial publicity, of alurid
hue, was a hallmark in the capital trials of black defendants,
and the community often accepted the guilt of the defendant
as a foregone conclusion. See Wright, e.g., 237-238. The
pressure to make a quick arrest led to conclusory police in-
vestigation. 1d. Thelegal proceedings had to be conducted
before crowds of highly excited white people, and all knew
well that, at any moment, the crowd could become a lynch
mob. Frequently, theseinterfering mobswereled by promi-
nent public citizens. For example, in the Louisville tria of
William Patterson and Albert Turner, held in 1887, an unsuc-
cessful lynch mob wasled by, among others, John Letterie, a
member of the General Assembly. Theinfluence of the mob
was so strong that there is at least one case, that of 17 year
old Earl Thompson, in which the circuit judge made aspeech
at the train station before the mob and promised them before
ajury had even been impanel ed, that the defendant would be
convicted and condemned. Wright, at 255, quoting from the
Louisville Courier Journal, December 8, 1909.

Extreme speed was a hallmark of the trials of blacksin the
period from 1860-1960. Wright, at 251-255. Thiswas often
justified as an instance of the majestic swiftness of outraged
justice. Id. Theextreme speed of proceedingsactually served
to hinder the cause of justice to the extent that in many cen-
tury old Kentucky cases the guilt of the Defendant shall
forever remain an open question. See Perry Ryan, Legal
Lynching: The Plight of Sam Jennings (1989).

Although very able lawyers were appointed on occasion,
Continued on page 22

21



THE ADVOCATE

\Volume 25, No.5  September 2003

Continued from page 21

these lawyers had a nearly impossible task. Their clients
were often moved long distances away to protect them from
themaob. If counsel wished to interview their client before
trial day, they had to travel along distance at their own ex-
pense. See, e.g., Perry T. Ryan, The Last Public Executionin
America, (1992), Chapter 13. The presence of the mob doubt-
lesshad achilling effect on even themost able, locally promi-
nent, and courageous trial counsel. Counsel also often had
many barriersto overcomein communication with the client.
For example, Rainey Bethea, who was hanged for rape in
Owensboro onAugust 14, 1936, had avery able Owensboro
lawyer, WilliamW. Kirtley, ashistrial counsel. Kirtley, how-
ever, at one point in his career, had been the lawyer for the
local Ku Klux Klan. See Jackson v. Ku Klux Klan, 231 Ky.
370,21 SW.2d 477 (1929). Lawyers, who until fairly recent
times, were nearly all white, were influenced at least to a
certain degree by the passions and prejudices of the commu-
nity at large.

Speed in trial proceedings also ensured that the defendant
would gototria at atimewhen community passionswere at
their zenith. Thecalm deliberation productive of justicewas,
invery many instances, unknown. Often, the self-conscious
goal of the proceedings became merely to avoid alynching.
While being transported long distancesto and from the venue
of the trial, many blacks confessed. It isunknown, and im-
possible to know, how many of these confessionswere true,
and how many were made falsely merely to obtain a“ good”
death from the professional hangman in lieu of torture, cas-
tration and possibly burning at the stake from the hands of
the lynch maob.

During Reconstruction, as before the Civil War, Kentucky
limited jury service to white males. Although, in 1879 the
United States Supreme Court ruled that a statutory bar to
blacks serving on the jury was unconstitutional, Kentucky
kept its prohibition against black jury service on the books
until 1882. See Srauder v. West Mirginia, 100U.S. 303 (1879);
Wright, at 274. On the other hand, the Court held that the
mere de facto absence of blacks was not sufficient to prove
discrimination. Virginiav. Rives, 100 U.S. 313 (1879). After
the Srauder case, blacks began appearing on juries for the
first time. Social pressureand clerica subterfuge soon brought
the practice to an end. When blacks again began appearing
on juries in the 1940s, everyone assumed that this was the
beginning of black citizen’sparticipationinthelegal process.
Wright, at 250.

The most common accusations |eading black men to be ex-
ecuted were rape and murder. 1nthe nineteenth century, due
to the pandemic of lynching, relatively few blacks were le-
gally executed for rape. Therate of execution for rape went
up astherate of lynching went down. Wright, at 230. The
rate of execution for murder also increased in the twentieth
century. Indeed, the growing similarity of legal proceedings

to lynchings may well have been the main cause of the de-
clineinlynching after theturn of the century. Wright, at 250;
see also, e.g., Ryan, Legal Lynching: The Plight of Sam
Jennings, (1989). Blackswerenot alwaysexecuted for crimes
against whites. A common accusation leading ablack manto
execution wasthat he had killed hiswife or girlfriend in afit of
anger. Wright, at 231. While white defendants could hope
that the men on the jury would feel sympathy for them, this
hope was withheld when blackswent on trial. 1d., at 231.

G THE RATE OF EXECUTION

In every decade from 1860-1960, blacks were executed at a
rate disproportionateto their presencein the Kentucky popu-
lation. (See Ex. 6.) Indeed this disproportion tended to in-
crease with time: while the white population of Kentucky
grew during that century, the black population declined from
its 1860 level. After Emancipation, seven children were ex-
ecuted by the Commonwealth. All but one was black. The
last execution of a child was that of 17 year old African-
American Carl Fox, whichtook placeonApril 6, 1945, inthe
electricchair at Eddyville. Thefirst child executed following
Emancipation wasa 13 year old black girl named Susan.

V.  THE EXPERIENCE SINCE 1960

OnMarch 2, 1962, awhite man named MossKelly diedinthe
electricchair in Eddyville. Sincethat date, Kentucky hashad
anearly absolute moratorium on the execution of death sen-
tences, which has been interrupted only upon two occasions,
both in the decade 1990-2000.

This sudden halt to the execution of inmates was not prefig-
ured by a dearth of executions in the 1950s, although the
total in the decade 1950-1960 was far less than that of the
high point reached in the decade 1930-1940. (SeeEx.4.) The
cause of thislong moratorium isdifficult to determine. It has
been argued by the Commonwealth sincethat time that evolv-
ing standards of human decency in Kentucky do not exclude
the death penalty. If so, the cause of the 33 year partia
moratorium iSeven more obscure.

There are now 36 people awaiting execution in Kentucky.
See http://www.cor.state.ky.us/deathrowinmates.htm. Oneis
awoman. Eight areblack. All were sentenced since 1980.

While 22% of those now awaiting execution in Kentucky are
black, blacks comprise 7.3% of the Kentucky population. The
percentage of blacks on death row is thus more than three
timesgreater than blacksin the general population. See 2000
Census Results, attached hereto as Exhibit 16.

A. RACIAL VIOLENCE IN CONTEMPORARY
KENTUCKY

Although exact knowledge of their identity isdifficult to de-
termine, one study has estimated that there are nine racia
hate groups active in Kentucky today. (See Ex. 17.) The
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largest is probably the oldest: The Ku Klux Klan. TheKlan
has been recently activein Barbourville, Middlesboro, Bowl-
ing Green, Owensboro, Elizabethtown, and Shepherdsville.
(SeeEx. 18-23.) Inat least one Kentucky community, Corbin,
sociological researchers have discovered an explicit deter-
mination to keep blacks out, and awidespread incul cation of
fear and disdain for blacks. (See Ex. 24.) Whilethedaysare
probably gone forever when the very mention of the Klan
caused terror, there are some highly dangerous disciples of
racismin Kentucky. For instance, aChristian identity |eader
in Somerset attracted a worldwide audience to his private
radio station that spewed virulent racial hatred and preached
racial violence. (See Ex. 25.) Nor isracism confined to the
lunatic fringe. Even our bright, young students in our uni-
versities often engagein racist activities. (See, e.g., Ex. 26.)

The pandemic of racial violence seen in Kentucky before
1960 has perhaps goneinto partial remission, but the disease
isnot eradicated, and even now it hasthe deadly potential to
become active. For example, in the years 1990-1996 there
was awave of black church burnings throughout the South.
The first of these took place in Kentucky. One burned
church, the Barren River Baptist Church, stood in Bowling
Green, the city immediately down river from Glasgow. (See
Ex. 27.) Racismisaliveintherecessesof Kentucky society,
and it remains doubtful that the long story of Kentucky ra-
cial violenceisover.

B. THEVOICE OF THE MOB ISNOT YET STILLED

We have seen how, in the early twentieth century, there was
apronounced tendency, injournalsof opinion, inthelegisla-
tures and in the courts, to praise lynch mobs as ardent seek-
ersafter justice, and to conform the law’s proceduresto their
demands. For instance, aNorth Carolinajudge once argued
that lynchers wished merely to enforcejustice. Judge Clark
argued that, “ The purpose of hanging aman isnot to reform
him but to deter others. To have that effect the punishment
must be prompt and certain whenever guilt is certain beyond
a reasonable doubt. This principle, which is so often ig-
nored by the courts, is one which instinctively actuates
lynching mobs. The principleis right and just, and courts
should act upon it and not leave it to be at once as a motive
and apleafor theillegal execution of justice.” Walter Clark,
American Law Review, XXV111 (November-December, 1894),
quoted by Wright, at 225. In similar vein, the Courier-Jour-
nal condemned aproposal to investigate lynching asawaste
of time. It said, “The remedy for this state of things is not
obscure. People are pretty generally that the cure liesin a
better and more speedy execution of the laws.” Wright at
225. Aswe have seen, these remarksdisingenuously avoided
the true roots of lynching: the race hatred carefully culti-
vated in Kentucky and elsewherein the days of slavery and
the nearly hysterical frustration caused by the notion of even
an innocent black man receiving enough human regard to be
afforded aproper trial.

With such words resounding in the background, the follow-
ing words take on a haunting tone doubtless unintended by
their learned author: “When people begin to believe that
organized society isunwilling or unableto impose upon crimi-
nal offenders the penalty they ‘deserve,’ then are sown the
seeds of anarchy, self-help, vigilante justice, and lynch law.
Gregg V. Georgia, 428 U.S. 153 (1976) (emphasisadded). Al-
though our law hedges it about with safeguards, the law
makes room for the death penalty by showing deference to
an outraged public desiretokill. Our law even now isshaped,
in part, by the howls of thelynch mob. Aswe have seen, this
outraged public desire to kill has been, through Kentucky
history, engendered by violent racism.

C. THE RACIAL JUSTICE ACT

Recognizing that racism is a continued reality in Kentucky,
the General Assembly in 1998, passed the Racial JusticeAct,
now codified asKRS532.300. It prohibitsthe Commonwealth
from seeking the death penalty because of race. A finding
that race was a significant factor in decisions to seek the
sentence of death inthe Commonwealth at thetimethe death
sentence was sought compels the court to prohibit the seek-
ing of the death penalty. It isnot requisite to prove aracist
animus on the part of the prosecutor: the statute prohibits
the Commonwealth asacollective entity from seeking death
because of race.

Here we have seen that every actual execution of a black
person that has ever taken place in Kentucky was tainted to
agreater or lesser degree by racism. Our law inthetwentieth
century was marred by a misplaced admiration for the mo-
tives of the lynch mob. The real motives of the mob were
rooted in ablistering disdain for black people engenderedin
the crucible of davery. Thisrace hatred was not hidden, but
public and all pervasive. For nearly our entire history it re-
ceived the approval, not the condemnation of our courtsand
our journals of opinion.

Inour days, racismisstill present. Our society iscomposed
of 7% black people. Our death row iscompose of 22% black
people. Given our history asabackground, theconclusionis
inescapable: decisions to seek death are still motivated by
racism on the part of the Commonwealth as a collective en-
tity.

D. DIFFICULTIESIN THECASEAT BAR
In the case at bar, some deeply troubling factors emerge:

1 NateWood, like many African-American menintheearly
twentieth century, isto betried for hislifefor allegedly killing
hisformer girlfriend. Recently, inthisjudicia circuit, the Com-
monweal th offered awhite defendant a 15 year sentence for
killing hisgirlfriend.
2. NateWood, likemany African-American menintheearly
twentieth century, is to be tried amost certainly by an all
Continued on page 24
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whitejury. The 2000 black population of Barren County was
roughly 4.5%. When one excludes from that number chil-
dren, people with essential jobs, people with physical or le-
gal disabilities, and people who are not registered to vote,
there is hardly anyone left. When one excludes those who
are acquainted with Nate or the witnesses, the number is
evenfewer.

3. TheCommonwealth, despitethis, hasmoved for severely
limited individual voir dire.

4. The level of pretrial publicity, as on many cases in the
early twentieth century, has been constantly high during this
case.

5. If Nate Wood is sentenced to death for kidnapping, he, an
African-American, will be the only person in Kentucky his-
tory thus far executed for that cause. On the day of his
execution, if it comes, 100% of those executed in Kentucky
for kidnapping will be African-American.

The passage of the Racial JusticeAct, while not apanacea, is
ahistoric stepinour marchto abetter civilization. Itisaclear
signal that the time has come in Kentucky to oppose and not
to appease the dark impul ses of the mob.

WHEREFORE, Nate Wood demands judgment and the fur-
ther relief set forth below:

1 A finding by the Court that decisionsto seek death in the
Commonwealth arestill based on racismwithin the Common-
wealth asacollective entity; that thisracism goesback to the
earliest foundation of the Commonwealth and that it is still
present.

2 A finding by the Court that, throughout its history, the
Commonwealth’s administration of the Death Penalty has
served to drape its black citizens with the badges and inci-
dents of dlavery in contravention of the Thirteenth Amend-
ment to the United States Constitution and to Section 25 of
the Kentucky Constitution.

3. An Order directing the Commonwealth to disclose the
race of the defendant in all death eligible murder cases at the
time this case arose.

4. An Order directing that the venue of thistrial be changed
to acounty with ahigher African-American population.

5. A hearing, at which the Commonwealth as a collective
entity will bear the burden of proof, inquiring into thefollow-

ing:

A. Theraceof thedefendant inall death eligible murder
cases in Kentucky at the time this case arose; and

B. The procedures by which the venire was assembled
in the current case.

6. AnOrder providing for extensive and searching individual
voir dire.

7. An Order directing the Commonwealth not to seek the
death penalty in this case.

8. All other relief to which Nate Wood may be entitled.

Respectfully submitted,

Robert F. Sexton

Joseph H. Bennett

Asst. Public Advocates
Counsdl for the Defendant

NOTICE AND CERTIFICATE OF SERVICE

Please take NOTICE that the foregoing MOTION will be
brought on for hearing before the Hon. John D. Minton, Jr.,
Special Judge, Barren Circuit Court, at the Court’s conve-
nience.

| do hereby certify that | have caused atrue and correct copy
of theforegoing MOTION AND NOTICE to be served upon
the Plaintiff by mailing atrue and correct copy of sametothe
Commonwealth Attorney’s Office as follows: Hon. Karen
Davis, Commonwealth Attorney, 221 S. Green S., Glasgow,
KY 42141; and Hon. Karen Timmel, Office of the Attorney
General, 1024 Capital Center Drive, Suite 200, Frankfort, KY
40601, on thisthe day of February, 2003. A copy
was also mailed to Hon. John D. Minton, Jr., Special Judge,
Barren Circuit Court, Justice Center, 1001 Center ., Bowling
Green,KY 42101

Robert F. Sexton

1K entucky did not actually ratify the Thirteenth Amend-
ment until March 18, 1976.

2Counsdl’s office stands but a few yards from the site of
the gallows. W

Rob Sexton
Owensboro DirectingAttor ney
Rob.Sexton@mail.state.ky.us

- -

Men decidefar moreproblemsby hate, love, lust, rage, sorrow, joy, hope, fear, illusion, or some
other inward emation, than by reality, authority, any legal sandard, judicial precedent, or statute.

—Cicero(106B.C.-43B.C))
B E——
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ABA GUIDELINES FOR THE APPOINTMENT AND
PErRFORMANCE OF DEFENSE CouNnseL IN DEaTH PENALTY CASES

I. Introduction

InWgginsv. Smith, the United States Supreme Court consid-
ered the appeal of aMaryland death row inmate whose law-
yershad failed to conduct amitigation investigation or present
evidence of Mr. Wiggins' lifehistory or family background in
the penalty phase. Had an investigation been conducted, it
would have revealed that Mr. Wiggins had experienced se-
vere physical and sexual abuse and profound neglect at the
hands of hismother and other authority figures. Noneof this
information was discovered by trial counsel or presented to
the jury. In his appeal to the Supreme Court, Mr. Wiggins
argued that his lawyers failure to investigate and present
this compelling mitigation evidence constituted ineffective
assistance of counsel.

Ina7-2 decision, the Supreme Court agreed. Initsanalysis,
the Court turned to ABA Guidelines and standards as the
“prevailing normsof practice” that serve as* guidesto deter-
mining what isreasonable.” Wgginsv. Smith, 123 S.Ct. 2527,
2536-7 (2003). The Guidelinesprovide support for the propo-
sition that an investigation of all reasonably available miti-
gating evidence wasrequired at thetime of Mr. Wiggins trial.
The Court concluded that “ counsel’s conduct ... fell short of
thestandardsfor capital defensework articulated by theABA”
and granted Mr. Wigginsanew sentencing hearing. Id. The
significance the Court placed on the ABA Guidelines makes
it likely they will proveto beincreasingly relevant regarding
the question of attorney competence.

Il. 2003 Revised ABA Guiddlines

TheWigginstrial occurred in 1989, so the Court focused on
the 1989 ABA Guidelinesto understand the prevailing norms
of that time. But as ameasure of current practice, the 1989
Guidelines are out of date. The 1989 version does not in-
clude any of the important legal developments that had oc-
curred in theintervening years—for example, the 1996 Anti-
Terrorism and Effective Death Penalty Act (AEDPA) and
caselaw interpreting its provisions.

SointheFall 2001 an Advisory Committee of expertsmet to
review the 1989 Guidelines and identify any necessary revi-
sionsor improvements. The Advisory Committee was com-
prised of experienced capital litigatorsfrom former resource
counsel offices, aswell as representatives from various sec-
tions of the ABA, the National Association of Criminal De-
fense Lawyers, the National Legal Aid and Defender Asso-
ciation, Federal Death Penalty Resource Counsel, Habeas
Assistance and Training Counsel, and State Capital Defend-

ersAssociation. These experts focused on identifying the
essential skills and experiences that the defense should pos-
sess to be successful today, and confronted the mistakes
they had learned should be avoided. Consultants provided
drafts of the revisions to the Advisory Committee members
for discussion and comment at several daylong meetings
and follow-up discussions. Hofstra Law School Professor
Eric Freedman was retained as the Reporter and contributed
valuable commentary and insight to the final draft. There-
vised ABA Guidelinesfor the Appointment and Performance
of Defense Counsel in Death Penalty Cases was approved
by the ABA House of Delegatesin February 2003 with 96%
approval.

I1l. Key Changes/Highlightsfrom the 1989 Edition

Theoverall objective of therevised Guidelinesisto set forth
a national standard of care and practice for the defense of
capital cases. They are intended to provide guidance to
judges and capital litigatorsregarding the skillsand training
death penalty counsel should possess when representing a
person charged with or convicted of a capital crime. Criti-
cally, the Guidelines also address many other issues that
impact the quality and availability of legal representation for
capital defendants, such as manageable workloads, an inde-
pendent appointing authority, and adequate funding for the
defenseteam. The ABA isurging al death penalty jurisdic-
tions to adopt the ABA Guidelines as an essential first step
toward badly needed reform and improvement to capital de-
fense systems.

Therevised Guidelines provide expanded and updated guid-
ance that is consistent with the demands of this specialized
field of litigation. Not surprisingly, they indicate the need for
aqualified and adequately resourced defense effort and zeal -
ous and effective representation of the client in every stage
of the proceeding. The Guidelines and commentary detail
what such representation should entail. The following isa
summary of the highlightsand changesto the revised Guide-
lines.

Guideline1.1: Objectiveand Scopeof Guiddines. Thecom-
mentary to the 1989 edition of this Guideline stated that it
was designed to express existing “ practice normsand consti-
tutional requirements.” The statement that the purpose of
thisdocument is“to set forth anational standard of practice”
has been moved to the black | etter in order to emphasize that
the Guidelines are not aspirational. Instead, they embody
the current consensus about what is minimally required to

provide effective defense representation in capital cases.
Continued on page 26
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The 1989 edition of this Guideline stated that the objectivein
providing counsel in death penalty cases should be to en-
sure the provision of “quality legal representation.” The
language has been amended to call for “high quality legal
representation” to emphasize that, because of the extraordi-
nary complexity and demandsof capital cases, asignificantly
greater degree of skill and experience on the part of defense
counsel is required than in non-capital cases.

The Guidelines formerly covered only “defendants eligible
for appointment of counsel.” The scope has been revised for
2003 edition to cover “all personsfacing the possibleimposi-
tion or execution of a death sentence.” The purpose of the
change is to make clear that the obligations of the revised
Guiddinesareapplicablein all capital cases, including those
in which counsel is retained or is providing representation
on a pro bono basis.

The use of the term “jurisdiction” as now defined in the re-
vised Guideline has the effect of broadening the range of
proceedings covered to include, for example, federal criminal
prosecutions. In accordance with current ABA policy, the
revised Guidelinesnow apply to military proceedings, whether
by way of court martial, military commission or tribunal, or
otherwise.

In accordance with the same policy, the words “from the
moment the client istaken into custody” have been added to
make explicit that these revised Guidelinesalso apply to cir-
cumstancesin which an uncharged prisoner who might face
the death penalty is denied access to counsel seeking to act
on hisor her behalf (e.g., by thefederal government invoking
national security, or by state authorities seeking to evade
congtitutional mandates). Thislanguage replaces phraseol-
ogy inthe 1989 Guidelinesthat madethem applicableto“ cases
in which the death penalty is sought.” The period between
an arrest or detention and the prosecutor’s declaration of
intent to seek the death penalty is often critically important.
In addition to enabling an attorney to counsel his or her
client and to obtain information through investigation re-
garding guilt that may later become unavailable, effective
advocacy by defense counsel during this period may per-
suade the prosecution not to seek the death penalty. Thusit
isimperativethat counsel begininvestigating mitigating evi-
dence and assembling the defense team as early as possible
— well before the prosecution has actually determined that
the death penalty will be sought.

Therevised Guidelines, therefore, apply in any circumstance
in which a detainee of the government may face a possible
death sentence, regardless of whether formal legal proceed-
ings have been commenced or the prosecution has affirma-
tively indicated that the death penalty will be sought; the
case remains subject to these revised Guidelines until the
imposition of the death penalty isno longer alegal possibil-

ity. Inaddition, asmorefully described in the Guideline com-
mentary, these revised Guidelines also recognizethat capital
defense counsel may be required to pursue related litigation
on the client’s behalf outside the confines of the criminal
prosecution itself.

Guiddine2.1: Adoption and | mplementation of aPlantoPro-
videHigh Quality L egal Representation in Death Penalty
Cases. Revised Guidelines2.1 requiresjurisdictionsto de-
velop aformal “Lega Representation Plan” to provide high
quality legal representation in al death penalty cases. 3.1.
The Guideline contains overall guidance to jurisdictions re-
garding the formulation and contents of such a Plan, which
should be judicially enforceable in the jurisdiction to be ef-
fective.

Guideline 3.1: Designation of a Responsible Agency. Re-
vised Guideline 3.1 makesit clear that an independent entity,
not the judiciary nor elected officials, should appoint coun-
sel in death penalty cases. In addition, therevised Guideline
contains new subsections describing the acceptable kinds
of independent appointing authorities and the duties of the
independent appointing authority, including its obligations
in the event of aconflict of interest. The revised Guideline
emphasizes that the independent appointing authority has
the responsibility of ensuring that qualified attorneys are
available to represent defendants in death penalty cases.
Therefore, it must a so promptly investigate complaints about
the performance of attorneys and take corrective action with-
out delay so that an attorney who failsto provide high qual-
ity legal representation will not be appointed in the future.

Guiddine4.1: TheDefense Team and Supporting Services.
Revised Guideline 4.1 provides for the assembly of a “de-
fenseteam” in capital trial and post-conviction proceedings
consisting of at least two qualified attorneys, one investiga-
tor, and one mitigation specialist. In light of the Supreme
Court decision in Atkins v. Virginia, the revised Guideline
also requires that at least one team member is qualified to
screen for mental or psychological disordersor impairments.
The revised Guideline emphasizes that the purpose of pro-
viding adequate support services (in the nature of investiga-
tors and mitigation specialists) isto further the overall goal
of providing high quality legal representation, as opposed to
merely an adequate defense. The commentary discussesthe
important role each team member playsin achieving thisgoal.
Finally, therevised Guidelineincludesarequirement that ju-
risdictions provide expert and investigative services to de-
fendants with retained or pro bono counsel who cannot af-
ford to retain such services.

Guidedline5.1: Qualificationsof Defense Counsel. Guide-
line5.1 of the 1989 edition issubstantially reorganized in the
revised edition. In an attempt to focus the inquiry on
counsel’sability to provide high quality legal representation,
the revised Guideline places a greater emphasis on qualita-
tiveindiciaof attorney ability, expertise, and skill, as opposed
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to quantitative measures such as years of litigation experi-
ence and number of jury trials. The revised Guideline also
emphasizes that the defense team as a whole must have the
necessary qualificationsto ensure that the defendant receives
high quality legal representation and, to that end, requires
each jurisdictionto develop apool of qualified defense counsel
from which such teams may be drawn.

Guiddine6.1: Workload. Revised Guideline 6.1 placesan
obligation on the responsible appointing authority to ensure
that the workload of attorneys representing defendants in
death penalty cases does not interfere with the provision of
high quality legal representation. The 1989 Guideline stated
that attorneys should not accept appointment if their workload
would interferewith the provision of “quality representation
or lead to the breach of professional obligations.” That ad-
monition has been substantially retained in revised Guide-
line10.3.

Guiddine7.1: Monitoring; Removal. Revised Guiddine7.1
providesastricter standard than in the 1989 edition for when
an attorney should not receive additional capital assignments.
The 1989 edition provided that counsel should no longer
receive additional capital appointmentsif counsel had “inex-
cusably ignored basic responsibilities of an effectivelawyer,
resulting in prejudice to the client’s case.” The standard is
changed in the revised Guidelineto apply whenever counsel
“hasfailed to provide high quality legal representation.” The
revised Guideline also contains a new subsection dealing
with the appointing authority’s responsibility to investigate
and maintain records of complaints of counsel performance.
Lastly, the revised Guideline clearly indicates that zealous
advocacy can never be the cause for an attorney’s removal
from either aspecific case or ajurisdiction’slist of qualified
counsel for appointment.

Guideline8.1: Training. Revised Guideline8.1 emphasizes
that the Legal Representation Plan must provide for compre-
hensive, specialized training of all members of the defense
team (including the non-lawyers) in order to keep current
regarding new developmentsinthelaw. Thisrevised Guide-
linealsoincludesanew list of 11 broad topic areasthat must
be covered by the comprehensive training programs, these
areasfollows: (1) an overview of current developmentsin
relevant state and federal caselaw; (2) pleading and motion
practice; (3) pretrial investigation, preparation and theory
regarding guilt/innocence and penalty; (4) jury selection; (5)
trial preparation and presentation, including the use of ex-
perts; (6) ethical considerations; (7) preservation of therecord
and of issues for post-conviction review; (8) counsel’srela-
tionship with the client and hisor her family; (9) post-convic-
tion litigation in state and federal courts; (10) the presenta-
tion and rebuttal of scientific evidence, and developmentsin
mental health fields and other relevant areas of forensic sci-
ence; and (11) the unique issues relating to the defense of
those charged with committing capital offenses when under
theageof 18. Attorneyseligiblefor appointment arerequired

to attend and complete, at least once every two years, an
approved, specialized training program focusing on the de-
fense of death penalty cases. All non-attorney team mem-
bers should also receive continuing professional education.

Guiddine9.1: Fundingand Compensation. Revised Guide-
line 9.1 includes an express disapproval of flat or fixed fee
compensation schemes and statutory fee minimums for rep-
resentation in death penalty cases. The revised Guideline
governs“full” compensation of attorneysand the other mem-
bers of the defense team. The revised Guideline also states
that there should be no distinction between the hourly rates
of compensation for in-court versus out-of-court services.
Lastly, therevised Guideline providesfor additional compen-
sation in unusually protracted or extraordinary cases.

General Comment, Guideline10. All of Guideline11linthe
1989 edition is renumbered as Guideline 10 in the revised
edition, asthe content of the 1989 Guideline 8.1 wasincorpo-
rated into other Guidelines (chiefly those pertaining to the
Defense Team in revised Guideline 4.1). The content of the
1989 edition’s Guideline 8.1 was del eted as a separate Guide-
linein the revised edition. Additionally, several Guidelines
have been combined and reorganized in the revised edition.

Guideline10.1: Establishment of Perfor mance Sandards.
Revised Guideline 10.1 calls on the Responsible Agency to
establish standards of performance for all counsel in death
penalty cases, and to refer to the standards when assessing
the qualifications or performance of counsel. The Guideline
makes clear that the standards of performance should be
formulated so asto insurethat all counsel provide high qual-
ity legal representation in capital cases in accordance with
these Guidelines.

Guideline10.2: Applicability of Performance Sandards.
Revised Guideline 10.2 clarifies that counsel’s obligation to
provide high quality legal representation continues for so
long as the jurisdiction is legally entitled to seek the death
penalty.

Guideline 10.3: Obligations of Counsel Respecting
Workload. Revised Guideline 10.3 echoes the obligations
stated in revised Guideline 6.1 regarding workload, herewith
respect to counsel’s obligationsto limit their casel oads such
that each client receives high quality legal representation.

Guideline10.4: TheDefenseTeam. ThisGuiddineisnew to
this revised edition of the Guidelines. It paralels revised
Guideline 4.1 but also clearly establishes that it is counsel’s
duty to assemble the defense team, demand all resources
necessary to provide high quality legal representation, and
direct and supervise the work of other members of the de-
fenseteam.

Guideine10.5: Rdationship with theClient. Revised Guide-
line 10.5 expressly statesthat regular client contact is essen-
Continued on page 28
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tial throughout all stages of a capital case. The revised
Guideline also expressly notes counsel’s obligation to dis-
cuss all matters that might reasonably be expected to have a
“material impact” on the case with theclient.

Guideline 10.6: Additional Obligationsof Counsel Repre-
senting aForeign National. ThisGuiddlineisnew. Itidenti-
fies the special obligation of defense counsel to determine
whether the client isaforeign national and if so, to advisethe
client of hisor her right to communi cate with his or her con-
sular office. This revised Guideline reflects important new
caselaw concerning foreign nationals charged with capital
crimes and the recent influence of international law in death
penalty proceedings.

Guiddine10.7: Investigation. Revised Guideline10.7 isbased
on portionsof Guideline11.4.1 of the 1989 edition, which the
Court cited to in the Wiggins decision. The revised Guide-
line emphasizes at the outset the scope of investigation that
defense counsel should conduct and thecritical role of proper
and thorough investigation in trial preparation. The revised
Guideline notes that the investigation should be conducted
regardless of the facts, evidence, or statements by the client.
Finally, the revised Guideline indicates that counsel must
examinethe defense provided to theclient at all prior phases
of the case, and satisfy himself or herself that the officia
record of the proceedingsis complete.

Guideline10.8: TheDuty toAssert L egal Claims. Thetitle
of revised Guideline 10.8 has been changed to emphasize
that the duty to assert legal claimsexistsat every stage of the
proceedings, not just the pretrial phase. In addition, the
revised Guideline states that counsel should evaluate each
motion in light of the “near certainty” that all available av-
enues of appellate and post-conviction relief will be sought
in the event of conviction and imposition of a death sen-
tence. Further, two new subsections appear in the revised
Guideline that deal with: (1) the method of presentation of
legal issues; and (2) newly discovered issues and supple-
menting previously raised issueswith new information.

Guiddine10.9.1: TheDuty to Seek an Agreed-Upon Dispo-
sition. Revised Guideline 10.9.1 contains new text to clarify
the importance of pursuing an agreed-upon disposition at
every phase of the case, and not just as a substitute for
proceeding to trial. The revised Guideline a'so omits the
requirement (which appearsin the 1989 edition’s Guideline
11.6.1) of client consent to initiate pleadiscussions, in recog-
nition of the possible unintended consequence of premature
rejection of plea options by a suicidal or depressed client.
The revised Guideline does require counsel to abtain the
client’s consent before accepting any agreed-upon disposi-
tion, however. The revised Guideline also includes the re-
quirement (which appearsin Guideline 11.6.3 of the 1989 edi-
tion) that counsel enter into a continuing dialogue with the

client about the content of any such agreement, including
advantages, disadvantages, and potential conseguences of
the agreement. Aspectsof Guideline 11.6.2 in the 1989 edi-
tion have been incorporated in this revised Guideline.

Guideline10.9.2: Entry of aPlea of Guilty. Revised Guide-
line 10.9.2 clarifies that the decision to enter or not enter a
pleaof guilty must beinformed and counseled, yet ultimately
lieswith theclient.

Guideline 10.10.1: Trial Preparation Overall. Revised
Guideline 10.10.1 emphasizes counseal’s obligation to devel op
adefense theory that will be effectivein both guilt and pen-
alty phases, with minimal inconsistencies.

Guideline 10.10.2: Voir Direand Jury Selection. Revised
Guideline 10.10.2 clarifiesthat jury composition challenges
should not belimited to the petit jury but should also include
the selection of the grand jury and grand jury forepersons.
In addition, therevised Guidelineisamended to reflect recent
scholarship demonstrating that the starkest failures of capi-
tal voir dire are: (1) the failure to uncover jurors who will
automatically impose the death penalty following a convic-
tion or finding of the circumstances making the defendant
eligible for the death penalty; and (2) the failure to uncover
jurors who are unable to consider particular mitigating cir-
cumstances. Lastly, therevised Guideline providesthat coun-
sel should consider seeking expert assistance in the jury se-
lection process.

Guideline 10.11: The Defense Case Concer ning Penalty.
Revised Guideline 10.11 placesgreater emphasison therange
and importance of expert testimony and the breadth of miti-
gation evidence in all phases of a capital case. Further, the
revised Guideline updates the references to mitigating evi-
dence and arguments that counsel should consider present-
ing at the sentencing phase.

Guiddine10.12: TheOfficial PresentenceReport. Revised
Guideline 10.12 isreorganized and contains afew additional
reguirements, including the following: (1) counsel should
become familiar with procedures governing preparation, sub-
mission, and verification of official presentencereportswhere
there is a chance that such a report will be presented to the
court at any time; (2) counsel should provideinformation to
the person preparing thereport that isfavorableto the client;
and (3) if counsel deemsit appropriate for the client to speak
with the person preparing the report, counsel should prepare
the client for and attend the interview.

Guiddine10.13: TheDuty to FacilitatetheWor k of Succes-
sor Counsel. This Guidelineis new. It has been added to
emphasize the importance of post-conviction proceedings
and the critical role of trial counsel in those proceedings.
Specific obligationsinclude: (1) maintaining proper records
of the case; (2) providing the client’sfilesand all other infor-
mation about the representation to successor counsel; and
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(3) sharing potential further areas of legal and factua re-
search with successor counsel and cooperating with appro-
priate legal strategies chosen by successor counsel.

Guideline10.14: Dutiesof Trial Counsel After Conviction.
Revised Guideline 10.14 stresses that trial counsel should
takewhatever action(s) will maximizetheclient’s* ability to
obtain” appellate and post-conviction review, rather than sim-
ply maximizing the client’s “opportunity to seek” such re-
view. Also, the revised Guideline is modified to emphasize
that trial counsel should take appropriate action to ensure
that the client obtains successor counsel as soon as pos-
sible

Guideline10.15.1: Dutiesof Post-Conviction Counsdl. Re-
vised Guideline 10.15.1 has been revised to identify addi-
tional actionsthat should be taken by post-conviction coun-
sal, including filing astay of execution for those with execu-
tion dates and litigating all arguably meritorious issues.

Guiddine 10.15.2: Dutiesof Clemency Counsel. Revised
Guideline 10.15.2 requiresthat counsel take appropriate steps
to ensure that the procedural safeguards applicablein clem-
ency proceedings arein place in the jurisdiction and are ap-

plied in the client’s case. If they are not in place, counsel
must seek judicial review of the clemency process. Thisad-
dition wasmadein light of the Supreme Court decision onthe
duties of clemency counsel, Ohio Adult Parole Authority V.

Woodward, 523U.S, 272 (1998).

IV. Conclusion

In Fall 2003, HofstraLaw School will publishtherevissd ABA
Guidelinesfor the Appointment and Performance of Defense
Counsel in Death Penalty Cases along with commentaries by
experienced capital defendersand mitigation specialists. On
October 24, 2003, Hofstraand the American Bar Association
will co-host an academic conference on the revised Guide-
linesand call for serious reform to capital defender systems.
The ABA Guidelines, both 1989 and 2003 editions, can be
reviewed and downloaded at www.abanet.org/deathpenalty
and www.probono.net/deathpenalty. il

RobinM.Maher, Eq.

Director, ABA Death Penalty Representation Project
727 15th Street, NW, 9th Floor
Washington, DC 20005
Tel: (202) 662-1734; Fax (202) 662-8649
E-mail: maherr @gtaff.abanet.org

THE 2003 RoBERT F. STEPHENS AWARD
GIvVEN TOAOC'sCicELY LAMBERT, M ELINDA WHEELER, ED CROCKET

Remarks by Cicely Lambert on receiving the Robert F. Sephens
Award at DPA's June 11, 2003 Annual Awards Banquet.

On behalf of MelindaWhedler, Ed Crockett and mysdlf, wethank
you for thisaward. Melinda sends her regrets as sheis attend-
ing the Circuit Clerks Conference at Kentucky Dam Village.

We are honored to receive the Robert F. Stephens award for our
work with the AOC/DPA workgroup. One of the goals of the
Kentucky Court of Justice during Chief Justice Lambert’sterm
isto promote public trust and confidencein our justice system.
All persons who come to our courts must be treated fairly and
the law applied justly. Thisis most important in our criminal
courts, where the presumption of in-

tion of eligibility for appointed counsel.

It is our hope that with continuation of the collaboration and
dialogue that began with the AOC/DPA workgroup that pub-
lished incidents of unfairness and inequity in pretrial release
and eligibility for appointment of counsel does not occur. We
read or seeinthe mediafar too often incidentsinvolving people
who spend monthsin jail pending the dismissal of their case
when they were ligible for pretrial release, and cases where
defendants languish in pretrial detention pending action by
the grand jury or are still in custody after their preliminary
hearing and bond reduction where the principalsin the system
assume that their cases will be dismissed.

nocence isthe cornerstone of our le-
gal tradition. Persons charged with
crimes are entitled to the presump-
tion of innocence and deserve the
just application of our laws with re-
gard to the setting of bail and pretrial
release. Equally important istheright
of indigent persons to have ap-
pointed counsal. Among the most
valuable rights in our society are
those guaranteed by law, and none
aremoreimportant in criminal court

Ed and Melinda have been in pre-
trial services since 1976. Their vi-
sion, along with my experiences
through practicing criminal appeals
in the Attorney General’s office, by
marriageto apublic defender/crimi-
nal defense attorney and in the prac-
ticemyself, aswell asasdirector of
theAOC, hasdemonstrated that itis
possible to make a difference. We
sincerely thank you for your recog-
nition and we hope to continue to-

than the presumption of innocence, Public Advocate Ernie Lewis presents award to ward our mutual goals. |

the right to bail, and the determina- AOC Director Cicely Jaracz Lambert

29




THE ADVOCATE

\Volume 25, No.5  September 2003

UNDERSTANDING SENTENCE CALCULATION AND APPLICATION

Sentence calculation and the practical aspects of application
of the sentenceto aninmate are areasin which many criminal
defense attorneys lack a thorough understanding. That isn’t
surprising, since defense attorneys arerarely involved in dis-
puted issues of sentence calculation or credit, good time
awards, paroledigibility or other problemsthat may arise after
adefendant’s crimina case has concluded and service of his
sentence has begun.

It is not uncommon, however, for a defendant, to have ques-
tions about what a potential sentence “really means.” “How
much timewill | serve?’ “Whenwill | seethe parole board?’
“What good will it do meto get my GED?' Commonly, other
prisonersinthe county jail supply your client with the phrases
the more experienced of them al know: “seven, twenty-one
(seven months and twenty-one days) is a year of state time”
or “eight months kills ayear.” Not only are these phrases
inadequate to answer questions a first-time felon may have
about his sentence, but they are generally incorrect. For in-
stance, ayear of “statetime,” depending upon thetotal length
of the sentence, the offense(s), conduct and various other
factors, could be as much astwelve months or aslittle as half
of that time, maybe even less.

The purpose of this article is to give the defense attorney a
basic understanding of the factors that affect the determina-
tion of what adefendant’s sentence will really mean to him or
her. Whether the client is considering aguilty pleaor weigh-
ing the possibility of proceeding totrial, abasic knowledge of
the practical side of the sentencewill make both the defendant
and the attorney feel more confident that they really under-
stand the implications of the proposed punishment. The ar-
ticlewill briefly explain what sentenceinformation should be
contained in adefendant’sfinal judgment, how to understand
the sentence calculations on an inmate's Kentucky Correc-
tions Resident Record Card, what sentence reduction credits
may be availabletoinmates, how to determine parole eligibil -
ity, and how these areas are affected by an inmate's status as
asex offender or violent offender.

TheSentence

Itisimportant to remember that, regardless of what issaidin
the courtroom, once your client is sentenced he will betrans-
ferred to the custody of the Department of Corrections, which
will then have to determine exactly what sentence the court
imposed and apply it according to existing Kentucky law. To
dothat, the Department of Correctionswill rely primarily upon
thefinal judgment entered by the court. Therefore, theimpor-
tance of reviewing that judgment and making any necessary
motions to amend or correct it should be obvious.

When a defendant is sentenced by the court, the important
elementsto beincluded in hisjudgment, for sentence calcula

tion purposes, are: the length of the sentence; the sentencing
date; whether the sentences in the judgment are concurrent
or consecutive to each other; whether the sentence of this
judgment is concurrent or consecutive to any other sentence
from another judgment or another jurisdiction.!

Another element that may beincluded in the judgment isthe
amount of pre-sentence custody credit to which theinmateis
entitled under KRS § 532.120(3). If the custody credit is not
included by the court, the Department of Correctionswill cal-
culate the amount due in accordance with the statute.

When the inmate is turned over to state custody, the Depart-
ment of Correctionswill rely on thejudgment and other court
records to determine the length of the sentence, concurrent
or consecutive sentencing, any special status (such as vio-
lent offender or sex offender), the date the defendant is re-
ceived by the Department of Corrections, thejail credit to be
applied, etc.

Thetrial-level defenseattorney will not usually be exposed to
the various cal culations made by the Department of Correc-
tions, since they are not made until after sentencing. It is
helpful to understand these cal culations and the related stat-
utes, however, when attempting to accurately describe to a
defendant the actual sentence that may result from a choice
to plead guilty or proceed to trial. For instance, understand-
ing the impact of violent offender sentencing can illustrate
that the maximum sentence for arson in the second degreeis
significantly better than the minimum sentence for arson in
thefirst degree. Eachis 20 years, but one requires service of
at least 17 years and receives no statutory good time, while
the other can allow parole after four yearsand final expiration
in less than 15 years, with full application of statutory good
time.

Much of the information an attorney needs to deal with is-
sues arising out of the execution of a sentence is contained
on an inmate’'s Kentucky Corrections Resident Record Card.

ReadingtheResident Record Card

After sentencing, the various calculations that determine the
inmate's sentence expiration and parole digibility will be re-
corded on a Kentucky Corrections Resident Record Card, a
copy of which will be provided to the inmate. If the inmate
believes there are errors in the sentence calculation, he can
then file a grievance and request that the errors be corrected.

The Resident Record Card can be difficult to understand at
first glance, however it is often necessary to understand the
card when dealing with post-conviction relief, habeas cor-
pus, and parole or probation revocation issues. Once the
attorney understands the Resident Record Card, it can be-
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come a valuable source of information regarding everything
from the inmate’s conduct and parole history and his appear-
ances before the parole board, to his history of institutional
transfers and the reasons for them.

The sentence calculation portion of the Resident Record card
will look likethefollowing:

SENTENCE CALCULATIONS

YEAR MON DAY
TOTAL TIME TO SERVE 0003 00 00
DATE SENTENCED/RECEIVED? 2001 02 15
NORMAL MAXIMUM EXPIRATION DATE 2004 02 15
CREDIT FOR JAIL TIME 0000 03 12
ADJUSTED MAXIMUM EXPIRATION DATE 2003 11 03
GOOD TIME ALLOWANCE 0000 09 00
MINIMUM EXPIRATION DATE 2003 02 03

The particul ar way the numbersarewritten, in columns of four
(years) two (months) and two (days) allows dates and time
periods to be easily added and subtracted from one another.
For instance, 0002 years 04 months and 12 days can be easily
added to the date 2002 (year) 03 (March) 15 (day) to arrive at
the future date 2004 07 27, or July 27, 2004. It isnecessary to
keep in mind, however, that rather than using ordinary num-
bers based on tens, this calculation uses thirty day months
and twelve month years—this makesit especially tricky when
subtracting alarger number of months or days from asmaller
number aboveit. For example:

YEAR MON DAY
2000 03 10
-0001 03 20
1998 1 20

On alonger sentence or after some time has been served, the
calculationswill be more complicated, for example:

SENTENCE CALCULATIONS

YEAR MON DAY
TOTAL TIME TO SERVE 0010 00 00
DATE SENTENCED/RECEIVED 1994 02 07
NORMAL MAXIMUM EXPIRATION DATE 2004 02 07
CREDIT FOR JAIL TIME 0002 03 27
ADJUSTED MAXIMUM EXPIRATION DATE 2001 10 10
GOOD TIME ALLOWANCE 0002 06 15
MINIMUM EXPIRATION DATE 1999 03 25
MERITORIOUS GOOD TIME AWARD 0000 05 00
NEW MINIMUM EXP. DATE 1998 10 25
MERITORIOUS GOOD TIME AWARD 0000 02 00
NEW MINIMUM EXP. DATE 1998 08 25
MERITORIOUS GOOD TIME AWARD 0000 02 00
NEW MINIMUM EXP. DATE 1998 06 25
PAROLED 1997 06 13
WARRANT 1SSUED 1999 04 20
RPV WITH WARRANT 1999 04 29
TIME ON PAROLE 0001 10 16
CREDIT FOR PV TIME 0000 01 19
ADJUSTED TIME ON PAROLE 0001 08 27
NEW MINIMUM EXP. DATE 2000 03 22

The Resident Record Card also contains other information,
including the dates and lengths of various sentences, which
sentences run concurrently with or consecutively to other
sentences, the dates, courts, case numbers, etc. Once the
attorney understands the information contained on the Resi-
dent Record Card, it isthen necessary to understand whether
that informationiscorrect and how it affectsyour client. One
commonly disputed issueisthe award, denial or loss of good
time credit.

Good Time

Satutory Good Time

Statutory good timeis created by KRS § 197.045(1), which
states that: Any person convicted and sentenced to a state
penal institution may receive a credit on his sentence of
not exceeding ten (10) daysfor each month served, except
as otherwise provided in this section, to be determined by
the department from the conduct of the prisoner.

Prospectivecrediting: Although statutory good timeisonly
“earned” when the month has been served, as a practica
matter an allocation of the statutory good time applicableto
theinmate’s sentence is placed on his Resident Record Card
inadvance. Statutory good timeisthe most predictable good
time award, although the Department of Corrections retains
discretion to decline to award or take away good time based
on an inmate's conduct.

Not available for violent offenders: Pursuant to KRS §
439.3401, A violent offender may not be awarded any credit
on his sentence authorized by KRS § 197.045(1), except the
educational credit.

YEAR MON DAY
1995 03 01
1996 03 01
1997 03 01

Continued on page 32
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The mistake most often madein attempting to cal cul ate good
timeisto apply 120 days of good time per year, based on the
ten days per month allocation. This calculation may lead to
the belief, among defendants, that eight months of “state
time” isequal to oneyear of their sentences. The problemis
that if you reduce the year by the ten days of good time
earned each month, 12 months are not “served.” So asthe
sentence is reduced from the front end by service and from
the back end by statutory good time the two ends meet at
nine months. The final 3 months are not “served” and no
good timeisawarded for them.

For example, a one-year sentence, beginning January 1%
would receive good time asfollows:

Morth Months Days of Remaining
ending "served" | SGT earned | Months | Days
Jan. 31 1 10 10 20
Feb 28 2 10 9 10
Mar. 31 3 10 8 0
Apr. 30 4 10 6 20
May 31 5 10 5 10
Jun. 30 6 10 4 0
du. 31 7 10 2 20
Aug. 31 8 10 1 10
Sep. 30 9 10 0 0
Oct. 31 10 -- - --
Nov. 30 n -- -- --
Dec. 31 12 - - -

Educational Good Time

Like statutory good time, educational good time is created
by KRS § 197.045(1), which states that: In addition, the
department shall provide an educational good time credit
of sixty (60) daysto any prisoner who successfully receives
agraduate equivalency diploma or a high school diploma,
atwo (2) or four (4) year college degree, or a two (2) year
or four (4) year certification in applied sciences, or who
receives a technical education diploma as provided and
defined by the department; prisoners may earn additional
credit for each program completed.

Educational good time is the only mandatory good time
award. Itisalso unrelated to length of sentence, so the only
limitation on how far an inmate can reduce his sentence with
educational good time is his ability to complete the various
listed educational programs.

MeritoriousGood Time

Meritorious good timeis created by KRS § 197.045(3): An
inmate may, at the discretion of the commissioner, be al-
lowed a deduction from a sentence not to exceed five (5)
days per month for performing exceptionally meritorious
serviceor performing duties of outstanding importancein
connection with institutional operations and programs.
The allowance shall be an addition to commutation of
time for good conduct and under the same terms and con-
ditions and without regard to length of sentence.

Meritorious good time, while awarded fairly liberally, is sub-
ject to the discretion of the Commissioner of the Department
of Corrections and inmates have no protected liberty inter-
est at stakeinitsdenial. Anderson v. Parker, Ky.App., 964
S.W.2d 809 (1977).

Along with reduction of the sentence by good time credit,
another area of great interest to inmatesisthe possibility of
parole. Since paroleisamorefamiliar concept to those out-
side the prison system, the attorney is probably more likely
to be asked to answer parole éligibility questionsthan those
regarding sentence reduction credits.

ParoleEligibility

Normal parole eligibility - 501 KAR 1:030*: 501 KAR
1:030 contains a number of revisions, additions and excep-
tions that have accumulated over the years, so that inmates
currently incarcerated are subject to differing parole eligibil-
ity. For instance, the notation in the chart below, that an
inmate with a life sentence will see the parole board after
eight years, isapplicableto inmateswho committed offenses
after December 3, 1980. Sincethat time, additional amend-
ments have increased the life sentence parole eligibility to
twelveyears (for offenses committed between July 15, 1986
and July 15, 1998) and then to twenty years (for offenses
after July 15, 1998), and have changed violent offender pa-
role eligibility for sentences of terms of years.

Thefollowing chart, from 501 KAR 1:030, showsthelength
of service before an inmate’s first appearance at the parole
board on non-violent, non-sex offenses:

. Time Service Required Before
Sertence Being Served | i Review (Minus Jal Credi)
1 year, up to but not including 4 morths
2 years
2 years, up to and including 20% of sentence received
39 years
More than 39 years, up to
and including life 8 years
Persistent felony offender | in
conjunction with a Class A, 10 years
B, or C felony
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Thereare several exceptionsand amendmentsthat may alter
theparoledigibility of particular inmates. Keepinmind that,
for a sex offender serving the mandatory three-year condi-
tional discharge subsequent to a completed sentence, “a
person confined to a state penal institution or county jail as
aresult of the revocation of his conditional discharge by the
court pursuant to KRS 532.043 and 532.060 shall not be €li-
giblefor parole consideration.” 501 KAR 1:030. Addition-
ally, aninmatewho iswithin sixty (60) days of being released
by minimum expiration, administrative release, or maximum
expiration at thetime of hisnext scheduled parole hearing is
not eligible for parole. Id. Several other exceptions and
amendmentsto ordinary parole eligibility guidelines are set
outin501 KAR 1:030.

As many inmates are aware, parole can be a double-edged
sword. While an inmate who can successfully follow his
conditions of supervision isbenefited by the chanceto com-
plete his sentence outside the prison system, many inmates
arereturned to prison as parole violators before receiving a
final dischargefrom parole.

Resultsof Parole Revocation

The 2003 General Assembly hasdrastically altered the sen-
tence consequences of parole revocation for most parolees.
Under prior law, whichisstill applicableto paroleesreturned
asaresult of anew felony conviction, the sentence calcul a-
tion includes a calculation of the net time spent on parole.
For example:

YEAR MON DAY
2000 03 22
1997 06 13
1999 04 20
1999 04 29
0001 10 16
0000 01 19
0001 08 27
2001 12 19

MINIMUM EXP. DATE
PAROLED

WARRANT |ISSUED

RPV WITH WARRANT

TIME ON PAROLE

CREDIT FOR PV TIME®
ADJUSTED TIME ON PAROLE
NEW MINIMUM EXP. DATE

The net time spent on parole (one year, eight months and
twenty-seven days in the example above) is then added to
both the minimum and maximum expiration dates of the
inmate's sentence. In this example, the inmate’s minimum
expiration of sentence is extended from March 22, 2000, to
December 19, 2001, by the time spent on parole that does not
count toward compl etion of the sentence. Clearly, for those
inmates who are returned to prison and the time spent on
parole added to their remaining sentence, parole no longer
lookslike abenefit.

The 2003 change to the availability of parole credit for in-
mates returned for offenses other than new felony convic-
tionsisdiscussed in more detail below.

Violent Offender

With regard to parole ligibility for violent offenders, KRS §
439.3401 saysthat:

(2) A violent offender who has been convicted of a
capital offense and who has received a life sentence
(and has not been sentenced to twenty-five (25) years
without parole or imprisonment for lifewithout benefit
of probation or parole), or a Class A felony and re-
ceives alife sentence, or to death and his sentenceis
commuted to a life sentence shall not be released on
prabation or paroleuntil hehasserved at |east twenty

(20) yearsin the penitentiary.

(3) A violent offender who has been convicted of a
capital offense or Class A felony with a sentence of a
term of years or Class B felony who is a violent of-
fender shall not be released on praobation or parole
until he has served at |east eighty-five per cent (85%)
of the sentence imposed.

KRS § 439.3401 (emphasis added).

In sentence cal culation, the 85% or 20-year dateisreferredto
as the “ultimate date,” before which the inmate may not be
released by either parole or sentence reduction credits (good
time).

Like violent offenders, sex offenders are another group that
hasbeen singled out for special treatment in recent yearsand
both parole eligibility and sentence reduction credits are
among the areas where such offenders have been treated
more harshly than have other felons.

Paroleand Good TimeCredit for Sex Offenders

One controversial recent change to the Kentucky statute
establishing good time credits is the addition of paragraph
(4) to KRS § 197.045, effective July 15, 1998. Under that
section, asex offender convicted after July 15, 1998, a*“ sex
offender who does not compl ete the sex offender treatment
program for any reason shall servehisentiresentencewith-
out benefit of good time, parole, or other form of earlyre-
lease” KRS §197.045 (emphasisadded). Inaddition, KRS8
439.340 providesthat “[n]o eligible sexual offender within
the meaning of KRS 197.400 to 197.440 shall be granted pa-
role unless he has successfully completed the Sexual Of-
fender Treatment Program.” KRS §439.340. Thiscan create
aserious problem for offenders who will not cooperate suf-
ficiently to compl ete the sex offender program, will not admit
their offenses, or are otherwise ineligible for entry into the
program (i.e., sex offenders who have committed new sex
crimes after having previously completed the Sex Offender
Treatment Program). Upon completion of the SOTP, how-
ever, theinmateiseligiblefor parole as set out for other non-

violent offenders. A sex offender convicted prior to July 15,
Continued on page 34
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Continued from page 33

1998, may be considered for paroleif (a) he has been denied
entrance into the Sex Offender Treatment Program; (b) he
has been terminated from the SOTP; or (c) he has success-
fully completed the SOTP.

After completing his sentence, whether on paroleor in prison,
the sex offender, depending upon his underlying offense,
may be faced with another requirement that does not apply
to other classes of felons: the three-year sex offender condi-
tional discharge contained in KRS § 532.043.

Sex Offender Conditional Discharge

Unlike other offenders, many sex offenderswill be subject to
a three-year period of conditional discharge following the
completion of their sentence. Only those sex offenders con-
victed of fdony violationsof “KRS Chapter 510, KRS 529.030,
530.020, 530.064, 531.310, or 531.320" are subject to thisre-
guirement. KRS §532.043. Therefore, some sex offenders,
as defined in KRS Chapter 17, whether convicted of “ sex
crimes,” or “criminal offense[s] against a victim who is a
minor” or adjudicated as* sexually violent predator[s],” will
not be subject to the period of conditional discharge. Since
KRS § 532.043 no longer requires the court to include an
express sentence of conditional discharge in its sentencing
order, the defendant could bein for an unpleasant surpriseif
he pleads guilty and then finds out that he has unknowingly
accepted this three-year period in addition to the sentence
hewas offered. Itis, therefore, important for defense coun-
sel to remember KRS § 532.043 when explaining apotential
sentenceto aclient charged with asex crime.

New Developments

In addition to the numerous factors discussed above that
may be relevant to the length of an inmate’s sentence, the
General Assembly has enacted some new measuresin 2003.
Theseinclude anew type of sentence reduction credit and a
provision allowing many paroleesto receive sentence credit
for time spent on parole, when they are returned to custody
for minor violations.

Sentence Reduction for Work on a
Governmental ServicesProgram

In March 2003 the General Assembly enacted anew method
of earning sentence reduction credits. Under Senate Bill
123, “[t]he department may grant sentence creditsto inmates
confined in adetention facility for labor performedinaGov-
ernmental ServicesProgram or within adetention facility for
the maintenance of thefacility or for the operation of facility
servicessuch asfood service.” S. 123, Reg. Sess. (Ky.2003).
The inmate may receive one “credit” for every eight hours
worked and one day of sentence reduction, similar to good
time, for every five credits — one day off the inmate’s sen-
tence for every forty hours of work. The inmates working

for sentence reduction credits will receive only half of the
normal pay for the job they are doing. This credit is avail-
able for most inmates, except for inmates sentenced to life
without possibility of parole, violent offenders, inmates serv-
ing sentences for escape or attempted escape and sex of-
fenderssentenced for a" sex crimeasdefinedin KRS 17.500.”
Id. Notethat all sex offender “registrants’ are not excluded,
only those who have been convicted of “sex crimes’ as
defined in KRS § 17.500(6). It appears that sex offenders
who are” sexually violent predators’ or those who have been
convicted of a“criminal offense against avictimwhoisa
minor,” other than asex crime, are eligible (after having com-
pleted sex offender treatment, per KRS § 197.045(4)). KRS §
17.500.

Sentence Credit for Time Spent on Parole

Another sentence-related changein 2003 isfound in section
36(a) of the 2003 budget bill, HB 269. Previoudy, Kentucky
law specified that “[t]he period of time spent on parole shall
not count as a part of the prisoner’s maximum sentence ex-
cept in determining parolee’ seligibility for afinal discharge
from paroleasset out inKRS439.354.” KRS8§439.344. This
meant that, for instance, an inmate with aten-year sentence
who was paroled after two years and successfully remained
on parolefor seven years, before being revoked on amisde-
meanor DUI conviction, would return to prison with eight
years (less good time) remaining to serve.

Under the 2003 change, “[n]otwithstanding KRS 439.344, the
period of time spent on parole shall count as a part of the
prisoner’s remaining unexpired sentence, when it isused to
determineaparolee’seligibility for afinal dischargefrom pa-
roleas set out in KRS 439.354, or when aparoleeisreturned
as aparole violator for a violation other than a new felony
conviction.” H.R. 269, Reg. Sess., § 36(a) (Ky.2003). So, the
inmate in the exampl e above would now bereturned only for
long enough to process him out of prison and his sentence
will be completed by “minimum expiration,” while hisparole
supervision would have lasted an additional year, had he not
been revoked. There aretwo exceptions, however. Inmates
who are revoked/returned due to a*“new felony conviction”
will not receive credit. Also, inmateswho abscond from pa-
role supervision and are then revoked for any reason will not
get credit for the period of time between a warrant being
issued for absconding and the parolee being returned to cus-
tody, since time spent outside supervision and compliance
with parole conditions is not “time spent on parole.” Id.
Remember that, even though the section istitled “ Probation
and Parole Credit” it does not give any credit for time spent

on probation. 1d.
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Some Examplesof Sentence Calculations

The following examples show how a sentence calculation
can differ, based on the offense of which aninmate was con-
victed, even where the sentence imposed was the same.

Examplel

The defendant was arrested on January 1, 2003, for the of -
fense of Burglary in the First Degree (KRS § 511.020) for
unlawfully entering a home and stealing several gunswhile
the occupants were not present. He was recorded by the
owner’s video surveillance system, his fingerprints were
found in the house, the guns were found in his car and he
confessed four times to anybody who would listen. The
Commonwealth offers the minimum sentence of ten years.
The defendant wants to know how much time he’s going to
have to spend in prison and when he will* get out if he
pleadsguilty on March 17, 2003, and is sentenced on April 1,
2003.

SENTENCE CALCULATIONS

YEAR MON DAY
TOTAL TIME TO SERVE 0010 00 00
DATE SENTENCED/RECEIVED 2003 04 01
NORMAL MAXIMUM EXPIRATION DATE 2013 04 01
CREDIT FOR JAIL TIME 0000 03 00
ADJUSTED MAXIMUM EXPIRATION DATE 2013 01 01
GOOD TIME ALLOWANCE 0002 06 00
MINIMUM EXPIRATION DATE 2010 07 01

Datedigiblefor fir st appear ance beforethe paroleboard:
January 1, 2003, + two years (20% of the ten-year sentence)
= January 1, 2005.

Example2

The defendant was arrested on January 1, 2003, for the of -
fense of Promoting a Sexual Performanceby aMinor (KRS §
531.320) for promoting a performance which included sexual
conduct by a15 year-old minor (no injury wasinvolved). As
in the last example, there is conclusive videotape evidence
involved. The Commonwealth offersthe minimum sentence
of ten years. The defendant wants to know how much time
he’s going to have to spend in prison and when he'll get out
if he pleads guilty on March 17, 2003, and is sentenced on
April 1,2003.

SENTENCE CALCULATIONS
YEAR MON DAY

TOTAL TIME TO SERVE 0010 00 00
DATE SENTENCED/RECEIVED 2003 04 01
NORMAL MAXIMUM EXPIRATION DATE 2013 04 01
CREDIT FOR JAIL TIME 0000 03 00
ADJUSTED MAXIMUM EXPIRATION DATE 2013 01 01
GOOD TIME ALLOWANCE 0000 00 00
MINIMUM EXPIRATION DATE 2013 01 01

Datedligiblefor fir st appear ance beforethe paroleboar d:
Unknown. Theinmatewill beeligiblefor parole at thelater
of (a) 20% of his sentence, or (b) completion of the Sex
Offender Treatment Program.

What other information should the defendant be given in
order to understand the full consequences of this plea?

There are numerous sentence considerations affecting the
sex offender; particularly where he is faced with a possible
guilty plea. For instance he should understand that he will
be subject to three years of conditionally discharged time
after completion of any prison or probated sentence. He
should understand that he will become a sex offender regis-
trant, pursuant to the sex offender, registration requirements
of KRS Chapter 17, possibly for therest of hislife. Of more
immediate concern is the fact that he could be required to
serve his entire sentence without benefit of either parole or
good time credit, if he does not complete the Sex Offender
Treatment Program.

Example3

The defendant was arrested on January 1, 2003, for the of-
fense of Assault intheFirst Degree (KRS 8§ 508.010) for strik-
ing his neighbor with a baseball bat, causing serious physi-
cal injury. Theevidence against himisconclusive. The Com-
monweal th offers the minimum sentence of ten years. The
defendant wants to know how much time he's going to have
tospendin prisonif he pleadsguilty on March 17, 2003, and
issentenced on April 1, 2003.

SENTENCE CALCULATIONS

YEAR MON DAY
TOTAL TIME TO SERVE 0010 00 00
DATE SENTENCED/RECEIVED 2003 04 01
NORMAL MAXIMUM EXPIRATION DATE 2013 04 01
CREDIT FOR JAIL TIME 0000 03 00
ADJUSTED MAXIMUM EXPIRATION DATE 2013 01 01
GOOD TIME ALLOWANCE* 0000 00 00
MINIMUM EXPIRATION DATE 2013 01 01
ULTIMATE DATE** 2011 06 01

Datedligiblefor fir st appear ance beforethe paroleboard:
Junel, 2011, since his“ultimate date,” asaviolent offender,
is later than the 20% parole eligibility date that would
otherwise apply.

* Thisinmateisclassified asaviolent offender and, therefore,
receivesno statutory good time, pursuant to KRS § 439.3401.

** The“Ultimate Date” isthat date on which theinmate will
have served the 85% of his sentence, before which he* shall
not be released on probation or parole.” KRS §439.3401.

Continued on page 36
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Continued from page 35
Example4

The defendant was arrested on January 1, 2003, for the of -
fenses of Assault in the First Degree (KRS § 508.010) for
striking his neighbor with a baseball bat, causing serious
physical injury, and for Tampering with Physical Evidence
(KRS §524.100) for burning the baseball bat in hisfireplace
to prevent the policefrom finding it to use asevidence against
him. The evidence against him is conclusive and his entire
family are witnesses for the Commonwealth. The Common-
wealth is offering ten years for the assault and two yearsfor
the tampering charge, to run consecutively. The defendant
wantsto know how much time he’sgoing to haveto spendin
prison and when he will get out if he pleads guilty on March
17,2003, and is sentenced onApril 1, 2003.

SENTENCE CALCULATIONS

YEAR MON DAY

TOTAL TIME TO SERVE 0012 00 00
DATE SENTENCED/RECEIVED 2003 04 01
NORMAL MAXIMUM EXPIRATION DATE 2015 04 01
CREDIT FOR JAIL TIME 0000 03 00
ADJUSTED MAXIMUM EXPIRATION DATE 2015 01 01
GOOD TIME ALLOWANCE* 0000 06 00
MINIMUM EXPIRATION DATE 2014 07 01
ULTIMATE DATE** 2011 06 01

Datedligiblefor fir st appear ance beforethe paroleboard:
Junel, 2011, since his“ultimate date,” asaviolent offender,
islater than the 20% parole eligibility date that would other-
wise apply to the combined 12-year sentencefor violent and
nonviolent offenses.

* Theinmateiseligiblefor statutory good time on histwo-
year consecutive sentence for anon-violent, class D felony.

** The ultimate date is 85% of the ten-year assault sen-
tence, for which theinmateis classified asaviolent offender,
rather than the combined 12-year sentence.

Endnotes

1. By statute, the court must designate a “specific federal
sentence or sentence of another state,” or else the sentences
“shall not run concurrent.” KRS §532.115.

2. Actua date of appearance for sentencing by the court.
3. Time spent in custody awaiting parole revocation.

4. Remember that you cannot tell the defendant when he
“will” get out, since he could, depending upon his conduct,
serve the entire ten years, but you can tell him the approxi-
mate earliest date on which it is possible for him to be re-
leased. W

Brenn O.Combs
Saff Attorney
Kentucky Department of Corrections
P.O. Box 2400
Frankfort, K'Y 40602-2400
Phone (502) 564-2024; Fax (502) 564-6494
E-mail: brenn.combs@mail . state ky.us

Dan Goyette (R), Executive Director of the Louisville-Jeffer son County Public
Defender Office, receives the Justice Thomas B. Spain CLE Award from
Supreme Court Justice Martin E. Johnstone (L) at the 2003 KBA Annual
Convention for histireless efforts on the KBA Update programs and Annual
Convention programs over many years as an active member of the KBA
Criminal Law Section asthe Section’s KBA CLE Liaison.
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KENTuckY CourT ofF Justice WEeBSITE OFFERS
VALUABLE AccEss To KENTUCKY's COURT SYSTEM

The Kentucky Court of Justice unveiled a new web pres-
ence, www.kycourts.net, inApril 2002. All manner of court-
related information can be found on this site, ranging from
court dockets and electronic forms to searchable opinions,
court publications and contact information for court per-
sonnel. Specific information for each division of the Court
of Justiceisavailableviaaseriesof drop-down menusfound
at the top of every page. An overview of the site follows,
with thelinkslisted in bold:

Supreme Court. Thissection includesadescription of the
Supreme Court, biographies of the justices, a map of dis-
tricts, contact information and rules for court. Also avail-
able are sections which allows citizens to search the Su-
preme Court database for open and closed cases (Case I n-
formation), view the court calendar by year and month (Or al
ArgumentsCalendar), see which casesthe Supreme Court
has decided to hear (Discretionary Review), read a synop-
sis of court proceedings (Supreme Court Minutes), and
search, save and print published and nonpublished (since
1999 and 2003 respectively) opinionsin PDF format (Sear ch-
ableOpinions).

Court of Appeals. The Court of Appeals section providesa
description of the court, biographies of the judges, a map of
districts and contact information. Citizens may also view
the court calendar by year and month (Oral Arguments
Calendar), and search, print and save published and
nonpublished (since 2003) opinionsin PDF format (Sear ch-
ableOpinions).

Circuit Court and District Court. Circuit and District court
information includes a description of each court, contact
information for judges, rules of court for each circuit and
district (Rules of Practice), rules for how to obtain emer-
gency protective orders (Emergency Protective Orders)
and domestic violence protocols (Domestic Violence Pro-
tocol). A six-day court Circuit and District court docket (Court
Docket) isavailablefor each county. This section also cov-
ersFamily Court and Drug Court, providesinformation for
each county (Infor mation by County), with linksto dockets,
Circuit Court Clerk offices, court officials for each county,
juror information and county history.

Circuit Court Clerks. This section describes the role of
the circuit court clerk and contact information for each of -
fice. Also included are details on how to become a circuit
clerk (Circuit Court Clerk’sExam FAQ) and information
ontheTrust for Life, an organ donation foundation created
by the Kentucky Association of Circuit Court Clerks. When
citizens click on Clerks Offices by County and select a
county, they will find information concerning the hours of

operation, directions, parking, types of payment accepted,
docket information and drivers licensing hours.

Administrative Office of the Courts. Thisdrop-down menu
provides detailed information concerning each AOC depart-
ment and the servicesthey provide. The departmentsinclude
the Director’sOffice, Administrative Services, Alter native
Dispute Resolution, Budget & Program Review, Court Ser-
vices, Department of Youth, Families& Community Services,
Dependent Children’sServices, Drug Court, Education, Fa-
cilities, Family Court, I nfor mation Systems, Office of Gen-
eral Counsd, Officeof Minority Affairs, Personnél, Pretrial
& Court Security Services, Research & Satisticsand State
LawLibrary.

General. The General section coversother areas pertaining to
the entire Court of Justice, such as contests for school chil-
dren, contact information for all court officials, court forms
that can be completed online (Electronic Forms), aGlossary
of Legal Terms, historica documents dating back to 1215
(History of theCourts), an Organizational Chart, PressRe-
leases, Publications& Resourcesand Copyright, Privacy &
Disclaimer Notices.

In addition to the drop-down menus, the website contains
tabsthat feature Frequently Asked Questionsfor each AOC
department, Help tips, a Search tool for the entire site, and
Contact Information for each AOC department. Thereisalsoa
Juror Information section that tellscitizens, by county, where
jurors are to report, and provides contact information and a
link to the You, The Juror handbook. The Online Servicestab
provides contact information for circuit court clerks, court
administratorsand judges statewide (AddressListsfor KCOJ
Per sonnel), asix-day court docket by county and court (Court
Dockets), Domestic Violence Treatment Provider s, Electronic
Forms, Publications& Resour ces, Supreme Court, Court of
Appealsand Judicial EthicsOpinions.

The Kentucky Court of Justice website is updated daily and
new features are added frequently. It is best viewed using
Internet Explorer with aresolution of 800 by 600 dpi or higher.
AdobeA crobat Reader (avail ablefor free fromwww.adobe.com)
version 5.0 or higher is also required to access the more than
2000 PDF documents on the site.

Comments about the website are wel come and may be sent to
webmaster @kycourts.net. ll

KatherineWalden
Webmaster
Administrative Officeof theCourts
100 Millcreek Park, Bldg #38
Frankfort, K'Y 40601
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ADMINISTRATIVE OFFICE OF THE COURTS
ANNOUNCES ONLINE Access To COuRT
REcorDs FOR DPA ATTORNEYS AND STAFF

Internet Accessto Court RecordsCan
Cut TimeRetrieving I nformation

Department of Public Advocacy attorneys and staff can now
savetripsto the courthouse by accessing court recordsonline
through a new service offered by the Kentucky Court of
Justice. The court system is offering two different sites for
DPA attorneys and one site for DPA employees.

“These are excellent toolsfor attorneysand law enforcement
professionals,” said Marvel Detherage, who introduced the
sitesat theannual Public Defender Conferencein Louisville
in June. Detherage, who serves as unit manager of the Pre-
trial ServicesRecordsDivision for the Administrative Office
of the Courts (AOC), said the court system unveiled the pro-
gramsonly after implementing tight controls on accessto the
data contained on the sites. “ Thisisto create as many barri-
ersaspossibletoidentity theft and information being leaked
to unauthorized parties,” she added.

Kentucky Court RecordsOnline Site

The Administrative Office of the Courtsintroduced the Ken-
tucky Court Records Online (KCRO) program to members of
theKentucky Bar Association in September 2002. KCRO was
designed to allow KBA membersin good standing to access
pending cases in which they are currently representing a
party. To date, more than 1,300 attorneys have registered for
onlineaccessto KCRO.

CourtNet/Criminal Justice Site

Thissiteis available to al employees of the Department of
PublicAdvocacy. CourtNet isthe database used by the Court
of Justice to collect court information from the local case
management system in each Kentucky county. Users of the
CourtNet/Criminal Justice site can accessinformeation on cases
within their jurisdiction and request statewide record checks
online.

Oneword of caution: Itisaviolation of the user agreement to
accessthe KCRO site or the CourtNet/Criminal Justicesiteto
obtain information that will be used to impeach a witness.
TheAOC can providethisinformation at no charge, but there
isthird-party notification for thistype of request.

How AttorneysCan Register for theKCRO Site

Attorneys who want to use the Kentucky Court Records
Online  program can register at  http://
courtnetpublic.kycourts.net and then submit a signed user
agreement. As soon as the user’s information is verified by
the Kentucky Bar Association, the user will receive aregis-
tration number by e-mail to use when logging onto the sys-
tem. Thiswill give the user immediate access to the site. A
user agreement for KBA memberswill then be mailed to the
user’s address on file with the KBA. The user agreement
must be returned by mail within 30 days or access will be
deactivated.

How DPA Saff Can Register for the
CourtNet/Criminal Justice Site

All DPA employees can register for access to the CourtNet/
Criminal Justice site at http://kycourtnet.courts.cog.ky.us.
Onceregistered, the user should print and compl ete the Crimi-
nal Justice Agency user agreement. Each person registering
must submit auser agreement signed by themselvesand Will
Geedlin, Department of Public Advocacy administrator. To
expedite registration, the user can fax the signed user agree-
ment to (502) 573-1669 and mail the original to Pretrial Ser-
vices Records Division, Administrative Office of the Courts,
100 Millcreek Park, Frankfort, K'Y 40601.

For more information about this program, contact Pretrial
Customer Service at 502-573-1682, 800-928-6381 or
pretrial customerservice@mail .aoc.state.ky.us. B

Leigh AnneHiatt
Public I nformation Officer
Administrative Officeof the Courts
100 Millcreek Park
Frankfort, Kentucky 40601-9230
Phone (502) 573-2350; Fax (502) 695-1759
www.kycourts.net

I ———
Thewisest mind hassomething yet tolearn.

— Geor ge Santayana (1863-1952)
—_— ]
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APPELLATE CASE REVIEW

Cobb v. Commonwealth, 2002-SC-406-M R
Affirmingin Part, Reversingin Part and Remanding
105 S.W.3d 455 (2003)

Thetrial court erred by failingtorequirethejurytofind the
defendant guilty asa second or subsequent offender. Cobb
appealed his forty year sentence based on convictions for
two counts of trafficking in a controlled substance, second
offense. The Supreme Court reversed and remanded for a
new sentencing hearing based on the trial court’s failure to
require the jury find the defendant guilty as a subsequent
offender. The trial court’s penalty phase instructions pre-
sumed guilt and instructed the jury to go ahead and set a
penalty within the enhanced range.

Trial courtisrequired toprovideasignaturelinefor each
count. Inthiscase, thetrial court amalgamated the signature
linesunder guilt. That isdespitethefact therewere 2 counts,
the jury had only one not guilty option and two guilty op-
tions, implying that the jury must either convict of both or
acquit of both. The Supreme Court held “when a defendant
is charged with multiple counts, the jury must receive an
authorized verdict instruction and a verdict form that con-
tains an authorized verdict of guilty or not guilty for each
individual count.” However, in this case, defense counsel
failed to object and the Court did not find the error palpable.

Trial court’sfailuretoallow thejury to deter mineconsecu-
tivevs. concurrent sentencingwasnot palpableerror. More-
over, the Supreme Court held that the trial court’sfailureto
allow thejury to recommend concurrent or consecutive sen-
tencing “did not deprive [the defendant] of any constitu-
tional right tofair trial [nor did it] affect any substantiveright
and it did not result in amanifest injustice.”

TheSupremeCourt found sufficient evidenceto convict the
defendant of trafficking. Additionally, the Supreme Court
found sufficient evidenceto convict of trafficking wherethe
confidentia informant testified about the buy and defense
counsel fully explored the confidential informant’s back-
ground on cross. The fact that the videotape ran out before
the completion of the second buy was not sufficiently miti-
gating to overcome directed verdict.

Flynt v. Commonwealth, 2000-SC-0587
Affirmingin 2000-SC-587
Commonwealth v. Elliott, 2000-SC-399-TG
Reversingand Remanding in 2000-SC-399
105 S.W.3d 415 (2003)

TheCommonwealth must consent topretrial diversionre-
guest of the defendant. The issue before the Court was
whether thetrial court could grant adefendant’s application
for pretrial diversion over the objection of the Commonwealth.

The Supreme Court held that the Com-
monwealth must consent to pretrid di-
version before the trial court may so
order. Additionally, the Court held
that the appropriate remedy from the
trial court’s denial of pre-tria diver-
sionisdirect appeal rather than writ.

The Supreme Court concluded that

because pretrial diversion involved
abdication of afelony conviction upon successful comple-
tion, diversion is more than just another sentencing alterna-
tive. Because diversion involves “interruption of prosecu-
tion prior tofinal disposition,” the Commonweal th must agree.
Any other interpretation renders the pretrial diversion pro-
gram violative of separation of powers as “it is the duty of
the executive department [the Commonwealth] ... to enforce
thecriminal laws.”

In Elliott’s case, the Commonwealth followed its policy that
prevented the Commonwealth from consenting to pretrial di-
version for defendants whose charges involved theft from
anemployer. On appeal, Elliott argued thispolicy arbitrarily
excluded aparticular class of defendants. The Supreme Court
held “the conscious exercise of some selectivity in enforce-
mentisnotinitself afedera constitution violation solong as
‘the selection was not deliberately based upon an unjustifi-
able standard such asrace, religion, or other arbitrary classi-
fication. Basically, the Court held that empl oyee-theft defen-
dants are not a constitutionally protected class.

Johnson v. Commonwealth, 2001-SC-883
Affirming
105 S.W.3d 430 (2003)

Johnson appealed his 20 year sentence based on convic-
tions for possession of marijuana, possession of drug para-
phernalia, and possession of a controlled substance (meth-
amphetamine) all committed whilein the possession of afire-
am.

Thejury should find beyond areasonabledoubt thenexus
between the drugs and firearm possession. On appeal,
Johnson argued that the jury must find him guilty beyond a
reasonabl e doubt on the firearm possession sinceit enhanced
his sentence per Apprendi. Particularly, the Commonwealth
had to prove a nexus between the gun and the drugs and the
instructions must state that the jury should find the defen-
dant guilty if and only if they believed so beyond a reason-
abledoubt. Inthiscase, thejury instructionsmerely told the
jury to determine whether Johnson was in possession of a
handgun on aparticular day. Theinstruction made no refer-
enceto beyond areasonable doubt or the nexus requirement.
Although the Supreme Court noted these errors, defense

Continued on page 40
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counsel did not object and the error was not palpable be-
cause the jury received the standard reasonable doubt in-
struction that they presumably applied to the whole case.

TheSupreme Court found sufficient evidence of thenexus
between thefirearm and thedrugs. Inthisappeal, Johnson
also argued that the Commonwealth presented insufficient
evidence of a nexus between the firearm and the drugs asis
required for enhancement. The Court found the enhance-
ment appropriate where, at thetime of the defendant’sarrest,
he/she had actual or constructive possession of a firearm
and the firearm was within his immediate control. In that
case, the Commonweslth need not demonstrate anexus. In
this case, officers arrested Johnson outside his home after
seizing and removing him from hisliving room. The gunwas
in the living room. The Court held that the weapon was
within hisimmediate control when he was seized, therefore,
the Commonwealth need not demonstrate a nexus.

Despitethedefendant’ soffer to stipulateto certain facts,
the SupremeCourt found noerror intheCommonwealth’s
introduction of thevideotape of defendant’sarrest. Attria,
the Commonwealth introduced a videotape of the arrest and
search of Johnson’shome. The Commonwealth argued the
tape necessary to counter the defendant’s allegation that
the officer planted the hypodermic needle on him. Johnson
objected to the tape and offered to stipulate that the officer
did not plant the needle. Thetrial court allowed the jury to
see the tape. The Supreme Court found no error. Despite
and without detailed discussion of United States Supreme
Court’sruling in Old Chief v. United Sates, the Court held
“astipulation offer cannot provide the foundation for aK RE
403 argument on appeal.” The Court then embarked on a
purely probative vs. prejudicial analysis finding that al-
though the tape showed the Appellant shirtless, bickering,
being handcuffed, searched, and accusing [the officer] of
planting the needle, the tape was not unduly prejudicial.

Introduction of defendant’ sprior bad actswassufficiently
cured by admonition and the defendant opened thedoor to
such questioning. During thetrial, the Commonwealth be-
gan a question that called upon the witness to state whether
Johnson had pled guilty to an offense. The trial court had
ruled in limine that Johnson’s prior bad acts were inadmis-
sible. Inresponseto the partial question, the court gave the
jury an admonition. The Supreme Court found the admoni-
tion sufficient. Additionally, the Supreme Court held that
despite the pre-trial ruling, Johnson opened the door during
his direct of the witness by eliciting inadmissible character
evidence of the defendant.

TheSupremeCourt found noerror inthetrial court allow-
ingthe Commonwealth toamend theindictment. The Court
foundthat thetrial court properly alowed the Commonwealth
to amend Johnson's indictment as it related to the drug
paraphernalia charge. Initially the indictment focused on

baggies and twist ties. At trial, the Commonwealth focused
on the hypodermic needle. Finally, the Court found no error
in amending theindictment to correct a statute citation since
the amendment did not charge anew or different offense and
did not prejudice the defendant.

Watkinsv. Commonwealth, 2000-SC-1143-MR
Affirmingin Part and Reversingand Remandingin Part
105 S.W.3d 449 (2003)

Watkins appealed his 20-year sentence based on convic-
tionsfor theft by unlawful taking over $300, second degree
escape, and PFO.

Thetrial court should havegiven a“ noadver seinference’
instruction during the penalty phaseof trial. The Supreme
Court reversed because the trial court erred by failing to
give a no adverse inference instruction during the penalty
phase. Becausethejury had to determine Watkins'sguilt or
innocence on PFO, he was entitled to an instruction telling
the jury to draw no inference from hisfailureto testify dur-
ing the penalty phase. However, the Supreme Court re-iter-
ated that such instructionisnot required if the penalty phase
ispurely Truth-in-Sentencing.

Theofficersdid not err by failingto Mirandizethe defen-
dant at thetimehewastaken into custody. Watkins made
spontaneous statements. Since he was not subject to custo-
dial interrogation, Miranda was not required. Thetrial court
did not err allowing the statementsin evidence.

Thedefendant’ spresenceisnot required during motions
for directed verdict and the conferenceconcerningjuryin-
structions. The Court noted “it is not reversible error to
conduct legal arguments between the court and counsel out-
side the presence of the defendant.”

Thetrial court need not inquir e sua sponte whether the
defendant hasknowingly and inteligently waived hisright
to testify. The trial court does not have to address the
voluntariness of the waiver unless there is some question
about it raised during trial.

Anderson v. Commonwealth, 2000-SC-0373-DG
Reversingand Remanding
107 S.W.3d 193, (2003)

Anderson appealed his five-year sentence for second-de-
gree assault. Prior to sentencing the judge granted
Anderson’s motion for anew trial because one of thejurors
was aprior felon not qualified to sit asajuror.

Governor’srestoration of rightstoaconvicted felon must
specifically includetheright tosit asajuror. Inthiscase,
the restoration of the juror’s rights extended only to the
right to vote and the right to hold public office. The Su-
preme Court went on to describe and explain the different
types of pardons availableto the Governor, full, conditional,
and partial. Thus, the Court held that thetrial court correctly
granted the defendant’s motion for anew trial.
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Crawley v. Commonwealth, 2001-SC-0002
Reversingand Remanding
107 SW.3d 197, (2003)

Crawley appealed his 25-year sentence based on convic-
tionsfor first degreerobbery and PFO 1. The Supreme Court
reversed and remanded becausethetrial court failed to prop-
erly inquireinto the defendant’swaiver of hisright to testify.

Thetrial court hasaduty toinquireintothedefendant’s
waiver of hisright totestify wherethereissomequestion
astoitsvoluntariness. Atthecloseof the Commonwesalth’'s
case and counsel’smotion for directed verdict, thetrial court
asked whether defense counsel wanted to put on the record
that Crawley was aware of hisright to testify and chose not
to. Counsel stated she did not want to make that record
because Crawley wanted to testify but she would not let
him. Additionally, counsel told the jury during closing not
to hold the defendant’s failure to testify against him be-
cause he wanted to and she would not let him. The Court
held “[a]Ithough thetrial courtsare not generally required to
advise a defendant that he has a right to testify, there are
certain circumstances, as in the case at bar, where a direct
colloquy with a defendant is necessary to protect his con-
stitutional right to testify.” Sincethe court was aware of the
conflict, the court had a duty to inquire of the defendant
personally. “Therefore, we hold that atrial court hasaduty
to conduct further inquiry when it has reason to believe that
a defendant’s waiver of his right to testify was not know-
ingly or intelligently made or was somehow wrongly sup-
pressed.”

Accomplicerobberyjuryinstruction must statethat defen-
dant intended the principal usephysical force. Moreover,
the Supreme Court found fault with the robbery instruction.
Theinstruction should have required “that Appellant, as an
accomplice, intended that the principal use or threaten the
immediate use of physical force upon thevictim.”

Kotila v. Commonwealth, 2000-SC-0341-M R
Reversingand Remanding
— S.\W.3d. —, (2003)

A conviction for manufacturing methamphetaminerequires
that thedefendant haveeither all of thechemicalsor all of
the equipment necessary to manufacture. The Supreme
Court held that a conviction under KRS 218A.1432 (1)(b)
reguires the defendant possess either ALL of the chemicals
or ALL of the equipment for the manufacture of metham-
phetamine with theintent to manufacture methamphetamine.
Anything less is insufficient evidence to support the in-
struction.

Doublejeopardy may or may not apply dependingon the
circumstances. The Court went on to say that double jeop-
ardy does not apply if a defendant is charged with posses-
sion of anhydrous ammoniain an authorized container and
manufacturing methamphetamine (1)(b). The anhydrous
crime hasthe additional element of unauthorized container.

However, the Court held that double jeopardy would bar
prosecution for manufacture of methamphetamine and pos-
session of aprecursor (ephedrine) under 218A.1437 because
possession of ephedrine using the lithium reduction method
isalesser included offense. However, if aconviction under
218A1432 (1)(b) was predicated upon the defendant having
all of the equipment (not chemicals) double jeopardy would
not bar a second conviction for possession of ephedrine.

Defendant’ srequest for an attorney in order to suefor un-
lawful arrest isnot sufficient toinvocate constitutional right
to counsel. The Court held that the defendant’s request in
the Wal-Mart breezeway to contact an attorney “so he could
sue” them was not a communication that invoked the con-
stitutional right to counsel. “Unless a defendant articulates
adesirefor legal counsel with respect to the criminal charges
brought against him with sufficient clarity that areasonable
police officer would understand the statement to be an invo-
cation of the defendant’s constitutional right to have coun-
sel present during custodia interrogation, thereis no invo-
cation of the constitutional right to counsel and no require-
ment that the officer forego further interrogation.” Per Davis
v.U.S512U.5.452.

Model instruction in Manufacturing Methamphetamine case.

You will find the defendant guilty of manufacturing
methamphetamine under thisinstruction if and only
if, you believe from the evidence beyond a reason-
able doubt that in this county, on or about (date) and
before the finding of the indictment herein (he)(she)
knowingly

A.Hadin (his) (her) possession all of the chemicals or
all of the equipment necessary for the manufacture
of methamphetamine AND

B. Did so with the intent to manufacture methamphet-
amine.

An attempt instruction may beappropriatein limited cir-
cumstances. The Supreme Court held that since they had
interpreted the statute to require possession of all of the
chemicalsor al of the equipment, an attempt instruction is
not merited where the defendant haslessthan all. The Court
indicated that an attempt might be possiblein circumstances
where a defendant tried to buy afully operational lab.

The Court found sufficient evidence to support the
defendant’ sfirear m enhancement. Theweaponwaswithin
his immediate control at the time of arrest. Moreover, the
Court noted that it would be “ entirely proper” to reservethe
enhancement issue for the penalty phase. However, the
Court found no unfair prejudice resulted from itsintroduc-
tion in the guilt phase in this case because the discovery of
the firearm was relevant as to whether the defendant manu-
factured methamphetaminein this car.

Continued on page 42
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KRS 218A.1432 is constitutional. The Court found the Affirming

manufacturing methamphetamine statute constitutional since
they interpreted it to require possession of either all the
chemicalsor all the equipment.

MM v. Henry Williams, et al. & Commonwealth,
2001-SC-645-DG
Affirming
2001-SC-0645-DG
June 12, 2003

Writsof habeascor pusar eavailableonly wherethedeten-
tion order isinvalid. Juvenile applied for writ of habeas
corpus when the district court refused to stay a detention
order while appeal pended in circuit court. The Supreme
Court found that awrit of habeas corpus was not an appro-
priate remedy in this case because the district court’s order
wasalegitimate order. Habeastypically only applieswhere
the order causing detention isinvalid. The Court held the
appropriate remedy in this case was by appeal or awrit of
mandamus.

107 S.\W.3d 215, (2003)

Rodriguez appealed his twenty year sentence based on a
conviction for robbery, first degree.

Show upsareproper if they comply with the Biggarstest.
The Supreme Court found that the show up passed the test
enunciated in Biggars because the victims had a good op-
portunity to view the defendant; the store was well lit and
the robber was inside the store for 5-10 minutes, their de-
scriptionswere similar; each remembered specific detailsas
to what the robbery was wearing, and only 2 hours elapsed
between the robbery and the show up.

Thetrial court did not err by admitting evidencethat the
defendant stoleatruck and tried to evadethepolice. The
Court found the theft spatially and temporally close to the
crime charged. The evidence was relevant and admissible
under 403. Moreover, the Court found the evidence proper
under 404 (b) as evidence of “some other purpose, i.e. an
expression of asense of guilt.” W

EuvaHess
Assistant PublicAdvocate
Euva.Hess@mail . state ky.us
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TheKentucky Department of Public Advocacy isrecruiting for staff attorneys to represent
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6TH CiIrcuUIT REVIEW

Frenchv. Jones
332 F.3d 430 (6™ Cir. 6/11/03)

The 6" Circuit had previously granted French’s petition for
writ of habeas corpus after concluding that a defendant
whose lawyer was not present when the trial court gave a
supplemental instruction to a deadlocked jury was denied
effective assistance of counsel. French v. Jones, 282 F.3d
893 (6" Cir. 2002). The U.S. Supreme Court subsequently
granted Michigan’s petition for writ of certiorari, vacated
the judgment, and remanded the case to the Court of Ap-
pealsfor considerationin light of Bell v. Cone, 535 U.S. 685
(2002). The 6" Circuit concludesthat Cone does not change
the Court’s prior decision that French was denied counsel
during acritical stage of histrial.

Mr. French was found guilty but mentally ill in the shooting
deaths and assaults of 4 fellow union officials. He was sen-
tenced tolifewithout parole. At trial, 2 attorneys, Cornelius
Pitts and Monsey Wilson, represented French. Ty Jones
was also seated at counsel table. At the beginning of trial,
Pittsintroduced Jonesto the court as an attorney from Cali-
fornia specializing in jury selection. Pitts said that Jones
was there to assist in the defense so thetrial court allowed
Jones to remain at counsel table. During voir dire, Pitts
introduced Jones to the jury as “counsel from California’
assisting with the trial.  Jones remained at counsel table
throughout the trial, but never spoke in the presence of the

jury.

Unfortunately Jones was not alawyer but rather was a mo-
tion picture consultant and screenwriter who had attended
only ayear of law school at NY U. Joneswas observing the
trial asbackground for devel opment of aTV show based on
the Detroit legal system. Pitts testified at the evidentiary
hearing that he thought Jones was a lawyer, but that he
never actually intended to have Jones participate in the de-
fense of French. Rather he wanted him at counsel table, and
introduced him as “counsel,” to “give the impression of a
large defense team.”

The trial took 2 weeks. During deliberations, jurors twice
sent out notes stating it could not reach a unanimous deci-
sion. Both timesthe judge recessed the jury and, when the
jury convened again, gave them the standard Michigan dead-
locked jury instruction. The jury sent out athird note stat-
ing, “We are not ableto reach averdict. We are not going to
reach averdict.” The judge sent the jury to lunch, instruct-
ing themto return at 2:00 p.m. At 2:00 p.m., neither Pittsnor
Wilson had returned. The court instructed Jones to try and
find them, but he could not. At 2:07 p.m., thejudge, without
Pitts or Wilson present, gave the jury a supplemental jury

instruction. This was not the
standard deadlocked jury in-
struction that had been given
before but was instead a jury
instruction that stated the fol-
lowing in part: “Based upon
your oath that you would

Emily Holt

reach a true and just verdict,
weexpect youwill communicate. Asl stated before, exchange
ideas. Give your views. Give your opinions and try to come
toaverdict, it at all possible. But if you don’t communicate,
you know that you can’'t reach a verdict. And when you
took the oath, that was one of the promises that you made
by raising your hand taking the oath, that you would delib-
erate upon averdict, to try and reach averdict. And wetold
you at the outset it would not be an easy task, but we know
you can rise to the occasion.” One hour after giving the
instruction, the judge dismissed the jury for the day. The
next morning, Pitts moved for a mistrial, arguing that the
supplemental instruction was coercive. As he was arguing,
thejury returned with itsverdict. The Michigan state courts
denied relief on thisissue, finding the error to be harmless.

It isundisputed that “the complete denial of counsel during
acritical stage of ajudicial proceeding mandates a presump-
tion of prejudice.” Roev. Flores-Ortega, 528 U.S. 470, 483
(2000). A supplemental jury instruction isa“critical stage’
of atrial. Rogersv. U.S,, 422 U.S. 35 (1975). The absence of
counsel during a critical stage of tria is per se reversible
error. U.S v. Cronic, 466 U.S. 648, 666 (1984). “ Theexistence
of [structural] defects—deprivation of the right to counsel,
for example—requires automatic reversal of the conviction
because they infect the entire trial process.” Brecht v.
Abrahamson, 507 U.S. 619, 629-630 (1993).

Instructionsto Deadlocked Jury
Should Not be Coer civeand
I deally Should FollowABA Modd Instruction 5.4

The 6™ Circuit also notes that the trial court’s supplemental
instruction was inappropriate “and likely had a substantial
and injuriousinfluence onthejury’sverdict.” Thetrial court
should have continued to use the Michigan standard jury
instruction, which was based on ABA standard jury instruc-
tion 5.4. Thisinstruction specifically “minimize[s] any coer-
civeeffect of jury instructions.” In particular the model jury
instruction reminds jurors “they should not give up their
honest convictions solely because of the opinion of the
other jurorsor in order to reach averdict.” The Court notes
that the giving of this supplemental instructionisespecially
troubling because it was the third such instruction given

and it varied dramatically from theinitial instructions. The
Continued on page 44
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omission of the “honest convictions” language “risks the jurors believing their responsibilities have changed.” Further-
more this omission “was amplified by the trial judge telling the jurors three separate times they took an oath to reach a
verdict.” Finally, “the time line of the jury’s deliberation suggests that the third supplemental instruction had an effect.”
Only after receiving the third jury instruction with its harsh language was the jury able to reach averdict. B

Emily Holt
Assistant PublicAdvocate

Emily.Holt@mail .stateky.us

Stogner v. California, 123 S.Ct. 2446 (6/26/03)
Majority: Breyer (writing), Sevens, O’ Connor, Souter, and Ginsburg
Minority: Kennedy (writing), Rehnquist, Scalia, and Thomas

L aw enacted after expiration of aprevioudy applicablelimitationsperiod violatestheex post facto clause, Art. 1, 8§ 10,
cl. 1, whenthelaw isapplied toreviveapreviousy time-barred prosecution.

In 1993, California enacted a criminal statute of limitations governing sex-related child abuse crimes that permits
prosecution even when the prior statute of limitations has expired if (1) avictim has reported an allegation of abuseto
the police; (2) “thereisindependent evidence that clearly and convincingly corroborates the victim’'s allegation;” and
(3) the prosecution isbegun within ayear of thevictim’sreport. Cal.Penal CodeAnn.§ 803(g). In 1996, aprovisionwas
added to the statute that stated that if the 3 enumerated conditions are satisfied, any cause of action barred by prior
statutes of limitationsis“revived.” Cal.Pena CodeAnn. 8 803(g)(3)(A). Stogner wasindicted in 1998 for sex abuse of
achild committed between 1955 and 1973. Without Cal.Penal Code Ann. § 803(g)(3), prosecution would have been
barred asthe prior statute of limitations was only 3 years.

Thislaw violates the ex post facto clause for 3 reasons. First, the law creates the type of harm that the ex post facto
clause was designed to prevent. The purpose of the clause is to prevent governments from enacting statutes with
“manifestly unjust and oppressive’ retroactive effects. Calder v. Bull, 3Dall. 386, 391, 1 L.Ed. 648 (1978). Particularly
offensive are those lawsthat extend alimitations period after the state hastold “ a man that he has become safe fromiits
pursuit.” Falter v. U.S, 23 F.2d 420, 426 (2™ Cir.), cert. denied, 277 U.S. 590 (1928).

Second, thelaw fallsinto one of the 4 established categories of ex post facto laws, set out by Justice Chase, that are per
seunconstitutional . Specifically, itisa*“law that aggravates acrime, or makesit greater than it was, when committed.”
Calder, supra, 3Dall at 390-391. The Californialaw in question “inflict[s] punishments, where the party was not, by
law, liable to any punishment.” 1d., at 389. Stogner was no longer “liable” for the crimes after the original statute of
limitations had expired.

Finally, state and federal precedent prohibit laws that resurrect a time-barred prosecution. A ban on such laws has
always been recognized by Congress and by virtually every state Supreme Court. In contrast, courts have upheld
extensions of unexpired statutes of limitations, and this opinion does not affect those laws.

The dissent characterizes the California law as a “retroactive extension of statutes of limitations for serious sexual
offense committed against minors,” and argues that the law is not covered by any of Judge Chase's categories. The
dissent believes “the Court also disregards the interests of those victims of child abuse who have found the courage
to face their accusers and bring them to justice.”

Emily Holt
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PLAIN VIEW . ..

Commonwealth v. McManus and Keister,
Ky., 107 SW.3d 175 (2003)

The McCracken County Sheriff’s Department received infor-
mation fromaMurray policeofficer that McManusand Keister
were cultivating marijuana at their house in Paducah. On
August 6, 1998, three deputies went to the house to investi-
gatetheinformation. Believing they had no probable cause,
they had not sought to obtain a search warrant. McManus
answered the deputies’ knock. He declined their request to
search hishouse. The deputiestold McManus “that if there
was marijuana being grown inside the residence, he should
dispose of it, asthe officerswould likely return.” The depu-
tiesthen watched from the sidewalk through awindow while
McManus and another man ran “in a frenzied manner
throughout the residence carrying items the officers deemed
to berelated to theindoor cultivation of marijuana, including
pots and grow lights.” The deputy contacted the Chief
Deputy, who told him to secure the house. The deputies
broke into the house and seized marijuana plants and other
evidence. McManus and Keister were both charged with
cultivating marijuana. Their motion to suppresswas denied,
so they entered conditional pleas of guilty. The Court of
Appeasheld that thetrial court had erred because the offic-
ers had created any exigent circumstances themselves, and
that there were no sufficient exigent circumstancesthat would
waive the warrant requirement. Discretionary review was
granted.

In a4-3 decision, the Supreme Court affirmed the Court of
Appeals. Justice Stumbo, joined by Justices Cooper,
Johnstone, and K eller, wrotethe majority opinion. The Court
rejected the Commonwealth’sreliance upon Segura v. United
Sates, 468 U.S. 796 (1984) because in Segura, the officers
had probable cause. “Here the officers had not conducted a
surveillance operation of the appellees’ residence. Further-
more, Deputy Hayden admitted that he and the other officers
did not have probabl e cause to abtain a search warrant based
solely on theinformation originating from Keister’sestranged
wife.” The Court found that the observations of the officers
did not riseto probable cause. “Under the circumstances, we
do not think it was reasonable for the officers to enter the
appellees’ residencewithout prior judicial evaluation.”

Justice Graveswrote adissenting opinion, joined by Justices
Lambert and Wintersheimer. First, the dissenterswould have
remanded for more fleshed out findings of fact by the trial
court. “Meaningful appellatereview isimpeded in this case
because the trial court did not enter findings of fact.” Fur-
ther, the dissenters believed that exigent circumstances were
present inthiscase. “[T]hefrenzied destruction of marijuana

cultivation paraphernalia, plainly
observed by sheriff’s deputies
fromapublic sidewalk, created a
exigency of sufficient magnitude
to justify the warrantless entry ||
into Appellees’ home.”

Public Advocate Ernie Lewis

Riley v. Commonwealth
2003 WL 21255989, 2003 Ky. LEX1S 119 (2003)

Thisisacase about the extent of asearch of aparolee. Riley
wasat home on November 16, 1999, when a probation parole
officer, accompanied by a deputy sheriff and another police
officer visited him pursuant to “Operation Night Vision.”
“Operation Night Vision” wasa" cooperative agreement be-
tween the McCracken County probation and parole office
and local police authorities by which parole officers would
make home visitsto parolees' residences at night under po-
lice protection.” Riley answered the door when his parole
officer knocked. Riley allowed everyone to comein. The
paroleofficer saw arifleand ashotgun lying within 6-8 feet of
where Riley was sitting. Riley told them the weapons be-
longed to hisfather, who wasliving inthe house. The parole
officer opened the drawer of an end table near Riley, and
discovered atin can with 46.5 grams of marijuanaand para-
phernalia. A further search revealed 114.5 gramsof marijuana
in another room and twelve other weapons. Riley was ar-
rested and charged. His suppression motion was overruled.
Attrial hewas convicted of two misdemeanor counts, raised
to felonies by the firearm enhancement, enhanced again by
PFO, resulting in atwenty-year sentence. One of theissues
before the Kentucky Supreme Court was the legality of the
search.

Justice Cooper wrote the opinion affirming the search. Riley
challenged only the marijuanaand the gunsfound elsewhere
in the house, conceding he had let the officersin consensu-
ally and that the two weapons were within plain view. “The
only issueiswhether the search, conducted after the officers
discovered the gunsin plain view and after Appellant volun-
teered that therewere other firearmsin the mobile home, was
vaid.”

The Court found that Riley had signed a Department of Cor-
rections release allowing for a search of his house without a
warrant if “reasonable suspicion exists to believe that an
offender is violating a condition of supervision...” The
officer’sobservation of twoillegal weaponsin Riley’shouse
combined with Riley’sacknowledgement that there were other
weapons in the house constituted reasonable suspicion al-
lowing for the warrantless search to take place.” “Knowl-

Continued on page 46
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edgethat therewerefirearms present in Appellant’sresidence
was sufficient to trigger the requisite reasonable suspicion
to justify the subsequent search.”

The Court rejected Riley’s allegation that the parole search
was in reality a “stalking horse” in that “Operation Night
Vision” “was a subterfuge to enable other police agenciesto
conduct unconstitutional searches of parolees residences
under the guise of a parole officer’s ‘routine visit.”” The
Court found that the “stalking horse” defense had been re-
jected in United Satesv. Knights, 534 U.S. 112 (2001). The
Court cited United Satesv. Sokes, 292 F. 3d 964 (9" Cir. 2002)
to say that “*our circuit’s line of cases holding searches of
probationers invalid on the ground that they were subter-
fugesfor criminal investigationsis, in that respect, no longer
good law.™”

Kotila v. Commonwealth
2003Ky. LEXIS127 (2003)
[Not availableon Westlaw]

We have previously covered the search and seizure aspects
of Katilav. Commonwealth (see The Advocate, Vol. 25, Issue
No. 2). The Supreme Court hasissued anew Kotila opinion
asof June 2003, and withit additional language applicableto
its holding on search and seizure. The Court continues to
affirm the search. However, since the defendant had raised
on the petition for rehearing that Terry was not applicableto
the misdemeanor offense, the Court opined abit further.

The Court stated that “whereas the Supreme Court has never
specifically held that a Terry stop is authorized on suspicion
of amisdemeanor, thereislittle doubt about how the Court
would decide this question.” The Court observed that in
Maryland v. Wilson, 519 U.S. 408 (1997), it had held that the
police are authorized to stop a car on suspicion of having
committed atraffic violation and to order the driver and pas-
senger out of thecar. The Court further noted that in Atwater
v. City of Lago Vista, 532 U.S. 318 (2001), the Court had ob-
served that it was*“ often impossible for apolice officer totell
whether the suspect, who is committing acrimein her pres-
ence, iscommittinga‘jailable’ or ‘fine-only’ offense... Thus,
it would be unworkable to require officers to make arrests
only when they are sure that their probable cause appliesto
a‘jalable’ crime...The samelogic applies when the officer
develops a reasonable suspicion, short of probable cause,
that * criminal activity isafoot.””

United Satesv. Townsend,
330 F.3d 438, 2003 Fed.App. 0160P (6th Cir. 2003)

A Wal-Mart employee contacted the Milan, Tennessee, Po-
lice Department after seeing two men purchase alarge quan-
tity of pseudoephedrinetablets, lithium batteries, and camp-
ing fuel. Thisinformation wasradioed to Officer Jason Will-
iams, who was also told to be looking for awhite Chevrol et
Blazer with aparticular license plate number. Williamswas
also told that Townsend was someone who “had been ‘in-

volved in an explosionin ameth lab and had burnt himself at
Atwood...”” Another officer radioed that he had stopped
Townsend in a case related to manufacturing methamphet-
amine. Williams saw the Blazer, and stopped Townsend. He
saw Wal-Mart shopping bags containing the items he had
been told about. Townsend got out, was frisked, and an
orange plastic tubewasfound in hisback pocket. Therewas
residueonit. Williamsrecognized it asadevicefor inhaling
methamphetamine. Williamsarrested Townsend, and during
the search found a baggie containing methamphetamine.
Townsend was tried and convicted of manufacturing meth-
amphetamine, and he appeal ed to the Sixth Circuit.

The Sixth Circuit affirmed the conviction in an opinion writ-
ten by Judge Siler. The Court held that the stopping of
Townsend was reasonabl e based upon theinformation given
to Officer Williams. Relying upon United Satesv. Hensley,
469 U.S. 221 (1985), the Court noted that probable cause or
reasonable suspicion did not have to be in the possession of
the arresting officer, but that the officer could rely upon in-
formation that othersin the police department had. “Williams's
knowledge of the alleged purchase of methamphetamine pre-
cursors, coupled with his contemporaneous observation of a
car closely matching the description of the vehicle linked to
that purchase, in addition to the information regarding
Townsend's possible previous involvement in the illegal
manufacture of methamphetamine, provided him with spe-
cific and articulable facts justifying the brief investigatory
stop.”

United Statesv. Burton,
334 F.3d 514, 2003 Fed.App. 0219A, (6th Cir. 2003)

Officer Davidson of the Henderson Police Department was
told by Assistant Police Chief Haltom that he had been told
that two black men were selling narcotics on Baughn Street,
an area that Davidson knew to feature a high crime rate.
Davidson went to Baughn Street, and saw acar turn onto the
street and park, with the individuals moving into the back
seat. Davidson pulled up behind them, got out, asked Bur-
ton, the driver, for hislicense, and then asked Burton to get
out. Burton was asked if Davidson could search the car,
which Burton agreed to. Before frisking Burton, Davidson
asked if he had anything on him, and Burton told him about
both marijuanaand other drugson hisperson. After arrest, a
search of the car revealed afirearm. Burton was charged, and
after losing a suppression motion, he filed an appeal .

The Sixth Circuit affirmed thetrial court’sdenial of themotion
to suppressin adecision written by Judge Gilman and joined
by Judges Siler and Krupansky. The Court found that the
officer had probable causeto believe Burton was parked ille-
gally sincehewas parked 10 feet from ano parking sign. The
Court relied upon Tennessee law to hold that Burton was
illegally parked despite still beinginthecar. Thus, theinitial
stop was legal.

The Court also rejected Burton's second argument that the
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scope of the stop was excessive. Burton’s contention was
that he should have been cited for illegal parking, and the
stop should have ended at that point since there was no
other evidence that Burton was doing anything illegal. The
Court relied upon Ohio v. Robinette, 519 U.S. 33 (1996) to say
that the officer could require Burton to get out of the car, and
to ask Burton if hewould consent to asearch of hiscar. The
Court attempted to reconcile United Satesv. Mesa, 62 F. 3d
159 (6" Cir. 1995), United Satesv. Guimond, 116 F. 3d 166 (6"
Cir. 1997), and United Satesv. Smith, 263 F. 3d 571 (6" Cir.
2001). “Thecrucial difference between thefactsof Smith and
those of Guimond or the present case is that the police of-
ficer in Smith searched the stopped automobile without the
motorist’s consent.”

The Court finally found that asking Burton to consent was a
“reasonable request under the circumstances.” The Court
utilized the soccer mom case, Atwater v. City of Lago Vista,
532 U.S. 318 (2001), asinterpreted in United Satesv. Childs,
277 F.3d 947,954 (7" Cir.) (enbanc), cert. Den., 123 S.Ct. 126
(2002) asfollows: “* Questionsthat hold potential for detect-
ing crime, yet create little or no inconvenience, do not turn
reasonable detention into unreasonable detention. They do
not signal or facilitate oppressive policetacticsthat may bur-
den the public—for all suspects (even the guilty ones) may
protect themselves fully by declining to answer.’...In this
case, after Burton gave Officer Davidson avalid driver’sli-
cense, he was asked only a handful of questions, including
whether he would consent to a search of the automobile.
The record provides no reason to suspect either that these
guestionswere unusually intrusive or that asking them made
this traffic stop any more coercive than a typical traffic
stop...Particularly where, as here, thetraffic stop took place
on astreet known to the police as a high-crime area, we be-
lieve that asking afew questions about illegal activity to the
driver of an automobile stopped for atraffic violation at 11:30
p.m. is not unreasonable.”

Alkirev. Judgelrving,
330 F.3d 802, 2003 Fed.App. 0165A (6th.Cir.)

LloydAlkirewasarrested for drunk driving and placed injail
in Holmes County, Ohio. He was held for over 72 hours
without aprobable cause hearing. Helater filed a42 USCA
#1983 lawsuit over this and other issues. Thedistrict judge
granted thedefendants' summary judgment motion, andAlkire
appealed.

In adecision by Judge Tarnow and joined by Judges Moore
and Cole, the decision on the summary judgment was re-
versed and remanded. Because there was a factua dispute
regarding whether Alkirewas held on the drunk driving charge
or on a holder on another charge, the case was not in a pos-
ture for a decision, and was remanded for further proceed-
ings.

However, thereis somevery important languagein this deci-
sion. Itiscommon practicein rural Kentucky for apersonto

be arrested on a Friday night and not go to court until Mon-
day morning at the earliest. This practice is on its face in
violation of the 48 hour rule as established in Gerstein v.
Pugh, 420 U.S. 103 (1975) and County of Riverside v.
McLaughlin, 500 U.S. 44 (1991). The Sixth Circuit recognizes
as much, saying that if Alkire was indeed held on the DUI
arrest over 72 hourswithout aprobabl e cause determination,
then “his Fourth Amendment rights were violated, because
he was entitled to a probable cause hearing within forty-
eight hours, in the absence of an * extraordinary circumstance’
toexplainthedelay.”

What is significant about this case is that Kentucky’s com-
mon practice places district judges and jailers in particular,
and the state and county governments more generally, in
significant fiscal peril. This case explicitly states that indi-
viduals and the agenciesthey represent areliablefor aviola-
tion of the 48-hour rule.

Thisis an issue broached in the AOC/DPA Workgroup Re-
port. That Report recommended in full asfollows: “12. The
Fourth Amendment, Riverside County of Riverside v.
McLaughlin, 500 U.S. 44, 111 S. Ct. 1661, 114 L. Ed. 2d 29
(1991) and Gersteinv. Pugh, 420 U.S. 103,95 S. Ct. 854, 43 L.
Ed. 2d 54 (1975) requirethat there be probabl e causeto detain
an individual charged and arrested without a warrant for a
criminal offense. Probable cause in this context means that
the charging document properly states a criminal offense
and that there is factual information to support the arrest of
the particular individual who has been charged. Thistype of
probabl e cause determination must be done within 48 hours
and can be accomplished at or before arraignment by are-
view of the citation or post-arrest complaint or by a phone
call between the pretrial release officer and thejudge or tria
commissioner. Thisprobable cause determination is separate
and part fromapreliminary hearing asrequired by RCr 3.10 &
3.14.” Apparently, many pretria release officersare now pre-
senting the citation and post-arrest complaints to district
judgesand in many places Riversideisbeing followed. This
caseindicatesthat whereit isnot being followed, acivil suit
could befiled and might prevail.

United Statesv. Loney,
331F. 3d 516, 2003 Fed.App. 0181P (6th Cir. 2003)

Steven Loney was on parole in Ohio. He had signed an
agreement allowing for warrantless searches of his person,
car, and home, upon “ reasonable groundsto believe that you
are not abiding by the law or terms and conditions of your
supervision.” Thereafter, he repeatedly tested positive for
drugs and began to fail to report. One day, he answered the
phone at his mother’s home, and parole officers went to his
house. They arrested him, and searched his bedroom and
basement, where they found an AK-47. He was charged in
federal court with aviolation of 18 U.S.C. # 922 (g)(1), the
possession of afirearm by afelon. His motion to suppress
was overruled, and he appeal ed.

Continued on page 48
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The Sixth Circuit affirmed in an opinion by Judge Rosen joined
by Judges Nelson and Cole. The Court analyzed the case as
aspecial needs case under Griffinv. Wisconsin, 483 U.S. 868
(1987) rather than as a reasonableness case under United
Satesv. Knights, 534 U.S. 112 (2001). The Court found the
Ohio regulation to have been consistent with the Fourth
Amendment reasonableness clause because it requires “rea-
sonable suspicion” prior to the conducting of aparole search.
Second, the Court found that numerous dirty drug tests con-
stituted reasonable suspicion alowing for a search of the
bedroom. The search of the basement was justified because
Loney’sconviction wasfor aconceal ed weapons charge, and
because ammunition wasfoundin Loney’sbedroom. “[T]hese
undisputed and articulable facts formed a solid foundation
for Officer Dykstrato reasonably suspect that there was con-
traband in the basement in violation of Defendant’s parole
terms and conditions.”

United Satesv. Jones,
335F.3d 527, 2003 Fed.App. 0181P (6th Cir. 2003)

Both the FBI and the ATF along with Knoxville, Tennessee
Police Department were interested in Jones during 2000. On
August 9, 2000, hewas pulled over and arrested. He declined
the officer’s request for consent to search his house. The
policewent anyway, and found 2 individuals. One of themen
told the palicethat his|D wasin aduffel bag, and allowed the
policetolook intheduffel bag. Whilethere, the officer saw a
rifle, 2 other guns, and a crossbow as well as a crack pipe.
Joneswas charged with and entered a conditional guilty plea
to possession of more than 50 grams of cocaine base with
intent to distribute as well as possession of a firearm by a
convicted felon. He appealed to the Sixth Circuit, which re-
versed the judgment of the district judge in an opinion by
Judge Gilman joined by Judge Sargus.

The Court focused on whether Teasley, a handyman present
to clean the house, had authority to consent to the search.
The Court held that when “the primary occupant has denied
permission to enter and conduct a search, his employee does
not have the authority to override that denial.” Further, the
Court found that Teasley did not have “apparent authority”
to consent. “Officer Gilreath knew that the individual who
opened the door was simply a handyman. This fact, com-
bined with Jones's denial of consent to a search, madeit im-
possible for a ‘man of reasonable caution’ to believe that
Teadley had the authority to consent to a search of the resi-
dence, or even to permit entry.”

Judge K ennedy dissented, saying that Officer Gilreath could
have believed that Teasley had apparent authority. “I believe
that thefactsavailableto Officer Gilreath at thetime he asked
permission to step into the foyer of Jones’ homewere such as
to warrant areasonabl e belief that Teasley had sufficient au-
thority over the premisesto consent to Gilreath’sentry for the
purpose of continuing the conversation with Teasley, evenin
light of Jones prior denial of consent to search theresidence.”

Adamsv. City of Auburn Hills,
2003 WL 21686365, 2003 Fed.App. 0236P,
2003 U.S. App. LEXIS 14524 (6th Cir. 2003)

Thisisa42 USCA #1983 case involving whether an officer
violated Adams Fourth Amendment rights by shooting at
hiscar. Officer Backstrom had shot Adams’ car whileAdams
wasleaving amotel following an altercation with hisex-girl-
friend. Adams had witnessed his ex-girlfriend knock awin-
dow out of amotel room, and when the policewerecalled, he
attempted to leave. There was adispute over the ownership
of the car. Adams asked the officer if he had done anything
illegal, and when told no, he attempted to leave, resulting in
Backstrom’s shooting his car.

The Sixth Circuit, in an opinion by Judge Carr, reversed the
district court’sdecision that the officer did not have qualified
immunity. The Court held that no constitutional violation
had occurred because shooting at a car but not hitting it
does not constitute a seizure. Despite the fact that the tire
was hit by the shooting, the“ car <till was operable and Adams
reached his destination...Hence, Adams never was seized,
and our holding that no seizure occurred makes the discus-
sion of the reasonableness of Backstrom's conduct unnec-
essary. Because the Fourth Amendment is not implicated,
Adams has not alleged a constitutional violation to support
a#1983clam.”

SHORT VIEW . ..

1 Behrel v. Sate, 823A.2d 696 (Md. Ct. Spec. App. 2003).
The passing of 16 years did not make stale evidence
sought in asearch warrant petition. Here, apriest, who
had moved, was alleged to have sexually abused 2 men
when they were children. They stated that the priest
kept certain itemsin alocker he used as a coffee table.
The information was 16 years old when presented to a
magistrate, who issued asearch warrant. Thelocker did
indeed contain evidence of child pornography. The
nature of the evidence rather than the passage of time
was dispositive of the issue.

2. Satev.Diaz Fla, 2003 WL 21087992, 2003 Fla. LEXIS
802 (Fla. 2003). An officer stopped a car because he
could not read the expiration date on the license plate.
When he realized that the license had not expired, he
proceeded to ask for identification. Thisledtoacharge
of driving on a suspended license. The Florida Su-
preme Court held in these circumstancesthat the officer
had no right to hold the defendant for any time follow-
ing his realization that the reason for the stop was no
longer valid.

3 Sddonv. Sate, 824 A.2d 999 (Md. Ct. Spec. App. 2003).
A car owner had his Fourth Amendment rights violated
when a mechanic allowed the police to search the car
left with him for repairs. Here, the mechanic had noti-
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fied the police that there were hidden compartmentsin
thecar. The policefound the compartmentsto be empty.
However, nine months later the police stopped the de-
fendant, and the officer used his knowledge of the com-
partmentsto find drugs by searching thecar. “Thereis
a significant difference between (1) authorizing a me-
chanic to observe what is|ocated in those portions of a
vehicle being repaired, and (2) authorizing amechanic
to consent to a law enforcement officer’s request for
permission to conduct apost-repair examination of those
portions of the vehicle that are no longer clearly vis-
ible”

United Satesv. Davis, 332 F.3d 1163 (9th Cir. 2003). A
housemate living at an apartment at which Davis and
hisgirlfriend lived gave consent to the police executing
a search warrant to search Davis' gym bag located un-
der a bed. Did she have authority to consent? Not
according to the 9" Circuit Court of Appeals. Relying
upon United Satesv. Matlock, 415 U.S. 164 (1974), the
Court stated that the housemate could not consent be-
cause she did not have joint access or control over the
gym bag found under the bed. “By staying in ashared
house, one does not assume the risk that a housemate
will snoop under one’s bed, much less permit othersto
do so.”

5

Thereisan excellent article entitled “ When the Govern-
ment Seizes and Searches your Client’s Computer” by
Amy Baron-Evansin the June 2003 issue of The Cham-
pion. Some of the most interesting suggestions follow.
“[A] number of courtshave approved computer searches
that in the physical world would have been ruled un-
constitutional general searches...The same Fourth
Amendment principles that apply to other kinds of
searches apply to computer searches. The search and
seizure must not only be reasonable, but must be per-
formed pursuant to awarrant, issued on probabl e cause
and particularly describing the place to be searched and
the things to be seized. In arare case, one of the few
exceptions to the warrant requirement may apply. The
scope of the search may not exceed the scope of the
warrant or the applicable exception to the warrant re-
quirement, or, in any case, the bounds of probable cause.
The mere fact that a suspect uses a computer along
with ‘expert’ law enforcement opinion that this type of
offender uses computers to store or communicate in-
criminating information does not amount to probable
cause...A developing challenge to computer searches
is the claim that a technical search methodology that
minimizesunwarranted intrusions on privacy isrequired
as aconstitutional matter...” You get theidea. | highly
recommend reading thisarticle.ll

Erniel ewis
PublicAdvocate
Erniel ewis@mail.stateky.us

Trial Division Field Offices: as of 0101103

49



THE ADVOCATE

\Volume 25, No.5  September 2003

UNCHAINING THE KoOTILA GORILLA:
UTiLizing KoTiLa |l To REQUIRE
THE GOVERNMENT TO STATE WHICH
METHOD IT BELIEVES THE DEFENDANT
Usep orR was PLANNING TO USE FOR THE
M ANUFACTURE OF M ETHAMPHETAMINE

Requiringthe Gover nment to Establish M ethod of
M ethamphetamineM anufacture

The Kentucky Supreme Court’s recent opinion in Kotila v.
Commonwealth (2000-SC-0341-MR; Original Opinion Ren-
dered, December 19, 2002; Petition for Rehearing and Modifi-
cation Granted, April 24, 2003; Original Opinion Withdrawn,
April 24, 2003; Modified Opinion Rendered, June 12, 2003;
hereafter, Kotila 11) rai sesthe issue of which method the gov-
ernment believes a defendant was using or planning to use to
produce methamphetamine. According to Kotila Il, unless
the defendant possesses all the chemicals necessary to pro-
duce methamphetamine, and/or all the equipment necessary
to produce methamphetamine, the Commonweal th cannot ob-
tain aconviction for manufacturing methamphetamine under
KRS 218.1432(1)(b). 1d., 18. If the defendant possesses |ess
than all the chemicals and/or all the equipment, the govern-
ment may be ableto obtain aconviction for criminal attempt to
manufacture methamphetamine if the defendant fell short of
completing the manufacturing process, or tried and failed to
obtain al the necessary chemicalsor equipment (in other words,
if it can somehow show theintent to manufacture). 1d., 33-34.

There are numerous ways of producing methamphetamine,’
especially when one considersthe different itemswhich could
be used in a home meth “laboratory” where otherwise legal
equipment and chemicals are used to produce methamphet-
amine. This begs the question, however: which method was
the defendant allegedly using or planning to use to manufac-
ture methamphetamine? Thisis not amere academic conten-
tion. If there are so many different ways to produce metham-
phetamine, even if there are only the three methods proposed
by the Commonwealth’s expert in Kotilla Il, the intended
method is not only relevant to the government’s case, it isa
vital element. Which formulathe defendant used or was plan-
ning to use, which steps he took or planned to take, with what
equipment, isvitally important to determining whether the de-
fendant was, in fact, manufacturing or attempting to manufac-
ture methamphetamine. If the defendant is alleged to have
intended to produce methamphetamine by a “cold” method
not requiring a heating or cooking process, the presence of a
hot plate on the premisesisirrelevant. Different formulasand

methods for producing metham-
phetaminerequire different chemi-
cals and/or different equipment.
Thegovernment, therefore, at trial
will be required per Kotila Il to
prove beyond a reasonable doubt
which method the defendant was
using (if all the chemicals and/or
all the equipment for a particular
manufacturing method were
present), or was planning to use
(if only some chemicals and/or

Robert Stephens

equipment for a particular manu-
facturing method were present). Nothing elseisviableinlight
of theKaoatila Il decision, or valid from alogical standpoint.

Practical Application

What steps can the defense practitioner take to protect his or
her client from the Commonwealth failing to prove which
method of manufacture the client is alleged to have used or
intended to use? Oneisto begin raising the issue at the pre-
trial stage. For example, one could ask the officer testifying at
the preliminary hearing which method of manufacture the de-
fendant was using or attempting to use. The officer probably
will not have had sufficient training to know specifically which
method was supposed to have been used or attempted, but he
might have such knowledge, and at least you will have en-
sured you did not waive theissue by silence. It alsowill show
your client you are fighting for him, and are not just a well
dressed potted plant sitting in the seat next to him. The issue
should be raised at the preliminary hearing, at any rate, be-
cause for the reasons explained aboveit goesto the very issue
of probable cause.

Another step might be to make a written request to present
evidence to the Grand Jury under RCr 5.08 before an indict-
ment is returned. One's investigator could “bone up” on the
different manufacturing methods, and he or she could present
that information to the Grand Jury, with your inquiry to the
Commonwesalth’sattorney of which method the Commonwealth
is contending the defendant used or was planning to use to
manufacture methamphetamine.
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Pretrial motions are a fertile ground for educating the trial
court to the necessity of the Commonwealth’s establishing
the purported manufacturing method, aswell as preserving
the issue for appeal in the event the trial court does not see
thelogic as plainly aswe do. A simple “Motion to Require
the Commonwealth to Elect Which Manufacturing Method it
Purports the Defendant to have Used or Attempted to Use”
should suffice.

At trial, one can utilize an expert (even by cross-examining
the Commonwealth’slab expert) to establish thereareindeed
different methods, with different required chemicals and
equipment, for the manufacture of methamphetamine. One
could of coursemovefor directed verdict when the Common-
wealth has failed to establish the particular manufacturing
method.

Regardless of theway theissueisraised, theimportant point
isthat we should all, as criminal defense practitioners, begin
requiring the Commonwealth to state which method of meth-
amphetamine manufacture it contends our client was using

or attempting to use. Under the new case law of Kotila Il,
establishing the manufacturing method must be vita to the
Commonwealth’s case; and forcing the establishment of the
same by the government, at pretrial and trial stages, isvital to
the presentation of our clients' defensein methamphetamine
manufacture cases.

Endnotes

1. A recent National Drug Threat Assessment recognized
five distinct methods: four subtypes of Ephedrine/Pseu-
doephedrine Reduction plus Phenyl-2-Propanone. (National
Drug Intelligence Center, National Drug Threat Assessment
2003, January 2003, p. 7-8, availableat http://mww.usdoj.gov/
ndic/pubs3/3300/meth.htm). Indeed, the Commonwealth’'s
expert inKotila had testified there arethree different waysto
manufacture methamphetamine, Id., 15. @

Robert E. Sephens, Jr.
Assistant PublicAdvocate
Robert.Sephenson@mail .state.ky.us

VIcTORIES FOR YOUTH IN KENTuUcKY's CirculT COURTS

The month of July was a hot one for victories on behalf of
youthinour circuit courtsin Kentucky. Two cases described
below enunciate bedrock principles necessary for correct
application of the juvenile code.

Right of Confrontation and Right to Be Present: Trid attor-
ney, Sally Wasielewski protected her client’s rightsto con-
frontation, to be present at every stage of the proceeding
and to present evidence on his behalf in a contempt pro-
ceeding in an appeal from a juvenile court judgment. In a
well written opinion, the Hart Circuit Court found that when
thelower juvenile court ordered the child removed from the
courtroom during the presentation of evidence by a socia
worker about what form of punishment was in the child’s
best interests, the removal of the child violated the child’'s
right to confront the witness against him and to be present
at acritical stage of the proceeding.

Right to Present Evidence: Injuvenilecourt, Sally had also
sought to introduce into evidence that the child suffered
from adisability which prevented him from complying with
thejuvenile court’s order. On appeal, the circuit court found
that the juvenile should have an opportunity to present evi-
dence that his disability was the cause of his disobedience.

Limited Jurisdiction: Appellate and trial attorneys Gail
Robinson and Harold Dunaway won areversal of ajuvenile
court order that had purported to give the juvenile court
jurisdiction over the juvenile until he graduated from high

school or turned eighteen, which-
ever occurred | ater. The Common-
wealth asserted that the case was
not ripe for review because the
child was not yet eighteen and still
enrolledin schooal. Citing Franklin
v. Natural Resources and Enwtl.
Protection Cabinet, Ky., 799
S.w.2d 1, 2-3 (1990) and Depart-
ment of Conservation v. Sowders,
Ky., 244 SW.2d 464, 467 (1951), the

eto

circuit court noted when an agency
or administrative body acts outside of its statutory author-
ity or without jurisdiction, aclaimant is not required to ex-
haust administrative remedies before seeking ajudicial rem-
edy. In like manner, when a juvenile court order is being
challenged for lack of subject matter jurisdiction, thecircuit
court found that the case would be ripe for immediate re-
view. The circuit court held that a juvenile court may not
retain jurisdiction or extend it beyond its statutory bound-
aries merely by wording an order to that effect, citing
Shumaker v. Paxton, Ky., 613 S.W.2d 130, 131 (1981) and
Honigsberg v. Goad, Ky., 550 SW.2d 471, 472 (1976).

The commonweal th argued that acourt’sinherent contempt
power gave it authority to order a status offender to attend
school beyond his eighteenth birthday to effectuate
Kentucky’s public policy of promoting education for al its

Continued on page 52
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citizenry. The circuit court responded that absent a specific
grant of statutory jurisdiction, ajuvenile court can no more
order an eighteen year old to school than a forty year old
high school drop out to complete his GED. Both actions
would further the public policy of educating our citizenry
but they would exceed the jurisdiction of a juvenile court
judge.

These cases reflect a growing recognition that children are
people under the law and that focused attention on enforce-
ment of the juvenile code provisions can protect your client’s
liberty interests.

Applying Cutting EdgeAnalysisof Brain Development/
Impairment to Our JuvenileCourt Practice

In July 2003, the United States Supreme Court reversed a
death sentencefor adefendant wheretrial counsel had failed
to fully investigate the defendant’s youth. Wiggins v. Smith,
___U.Ss.__ (2003). Thetria lawyer had relied upon social
service records and the presentence investigation report and
did nofurther investigation. Anin depth investigation would
have reveal ed that Wiggins mother was an alcoholic, that he
was sexually and physically abused from ayoung age.

In October of 2002, four members of the United States Su-
preme Court dissented from the decision of the Court to deny
Kevin Stanford habeas relief. These four justices noted that
“Neuroscientific evidence of the last few years hasrevealed
that adolescent brains are not fully developed, which often
leads to erratic behavior and thought processes in that age
group. (internal citation omitted) Scientific advances such
as the use of functional magnetic resonance imaging-MRI
scans have provided valuable data that serve to make the
case even stronger that adolescents ‘are more vulnerable,
more impulsive, and less self-disciplined than adults.” Inre
Kevin Sanford, petitioner,  U.S. ;123 S.Ct. 472,473,
1541 .Ed. 2d 364 (2002).

Tappinginto Scientific Research on
Normal Brain Development

A group of scientists from Harvard and the National Insti-
tute of Mental Health have collaborated on a project to map
brain devel opment from childhood to adulthood using MRI
scans over several years. What came as a surprise to these
scientists was the discovery that the brain undergoes an
intense overproduction of gray matter.

“In the first such longitudinal study of 145 children
and adolescents, reported in 1999, -NIMH scientists-
were surprised to discover a second wave of overpro-
duction of gray matter, the thinking part of the brain-
neurons and their branch-like extensions-just prior to
puberty. Possibly related to the influence of surging
sex hormones, this thickening peaks at around age 11
ingirls, 12 inboys, after which the gray matter actually

thins some...Prior to this study, research had shown
that the brain overproduced gray matter for a brief
period in early devel opment-in thewomb and for about
thefirst 18 months of life-and then underwent just one
bout of pruning. Researchers are now confronted with
structural changes that occur much later in adoles-
cence. Theteen'sgray matter waxes and wanesin dif-
ferent functional brain areas at different timesin de-
velopment. For example, the gray matter growth spurt
just prior to puberty predominatesin the frontal lobe,
the seat of “executive functions’ — planning, impulse
control and reasoning. In teens affected by arare, child-
hood onset form of schizophrenia that impairs these
functions, the MRI scansrevealed four times as much
gray matter lossin thefrontal lobe asnormally occurs.
Unlike gray matter, the brain’s white matter-wire like
fibers that establish neurons’ long-distance connec-
tions between brain regions-thickens progressively,
from birth in humans. A layer of insulation called my-
elin progressively envelops these nerve fibers, mak-
ing them more efficient, just likeinsulation on electric
wiresimprovestheir conductivity.” National Institute
of Mental Health: Teenage Brain AWork in Progress
www.nimh.nih.gov/publicat/teenbrain.cfm

Tapping I nto Scientific Research on the
Impact of Domestic Violenceon Children

More and more evidence is amassing that children exposed
to domestic violence as observers or as those who are as-
saulted suffer immediate and long term consequences.

“Current research has investigated the direct effects
of trauma on developing children aswell astheindi-
rect effects children experience through the exposure
to violence through the media... The brains of infants
born to women who were abused during pregnancy
aresignificantly smaller in sizeand weight. Research
also indicates that abnormalities in the structures in
the brain have been found in children who have been
abused.” The Prevention Connection, Connecting
Research with Practice A Research Newsletter of the
TYC Office of Prevention, Volume 2, No. 4 Winter 2003.

Tapping I nto Scientific Research on the
Impact of Alcohol on the Fetus

Atthe DPA Annual Seminar 2003 we werefortunateto learn
from Dan Dubovsky of the Center for Substance Abuse Pre-
vention Fetal Alcohol Syndrome Center for Excellence. The
title of hispresentation was* They Just Don’s Get It: Unrec-
ognized Fetal Alcohol Spectrum Disorders in the Correc-
tions System.” He and his colleagues presented on the con-
tinuum of effects of prenatal alcohol exposure.
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No Defects

FAE referstofetal acohol effects. FASreferstofetal alcohol
syndrome. A diagnosis of fetal alcohol syndrome includes
prenatal maternal alcohol use, growth deficiency, central ner-
vous system deficits and dysmorphic features. Dubovsky’'s
handout and list of reference material isavailableinthe DPA
Education and Strategic Planning web folder. DPA brought
Dubovsky and his colleagues to the annual seminar so that
they might educate us about FAS and local initiatives. The
Bluegrass Prevention Center was sel ected by the Center for
Substance Abuse Prevention (CSAP) to conduct athree year
research project focusing on fetal alcohol spectrum disorder.
Consequently, the Center has resources that defenders may
want to accessin defense of clientswho suffer from FAE or
FAS. Theseinclude aresource library, experts and commu-
nity advocates. The Center is located at 401 Gibson Lane,
Richmond, Kentucky.

Onehandout of particular interest at their session camefrom
ajoint effort by the University of Washington School of
Law and the Department of Psychiatry and Behavioral Medi-
cine, University of Washington School of Medicine. The
two schools collaborated to create a Medical Information
for Police Card for those with FAE or FAS. A web site con-
tainsthe card and recommends how to useit. For defenders
who frequently represent the same client on multiple of-
fenses over years or decades, such a card may be one we
want to encourage appropriate clientsto use. The card reads
asfollows:

MEDICAL INFORMATIONFORPOLICE:

“1 have the birth defect Fetal Alcohol Syndrome/
Fetal Alcohol Effects, which causes brain damage.
If | need assistance, or if you need my cooperation,
you should contact the person listed on the back
of this card. Because of this birth defect, | do not
understand abstract concepts like legal rights. |
could be persuaded to admit to acts that | did not
actually commit. | am unable to knowingly waive

FAE

FAS Fetal Death

any of my constitutional rights, including my
Miranda rights. Because of my disability, | do not
wishtotalk with law enforcement officialsexceptin
the presence of and after consulting with an attor-
ney. | do not consent to any search of my person or

property.”

Theweb site recommendsthat contact information be placed
on the back of the card. http//depts.washington.edu/fadu/
|egalissues/usingcard.html

Resour cesAvailabletoAssist the Child Advocate

Ortiz, Adam, “ Adolescent Brain Development and Le-
gd Culpability,” National Juvenile Defender Center, April
2003;

“A Lawyer’s Guide to Psychological Assessment of
Adolescents,” National Juvenile Defender Center, April
2003;

McCann, Joseph T., “Malinger and deception in ado-
lescents: Assessing credibility in clinical and forensic
settings.” Washington D.C. American Psychological As-
sociation (1998);

Osgood, D.Wayne and Chambers, Jeff, “Community
Correlatesof Rural Youth Violence” OJIDP Juvenile Jus-
tice Bulletin, May 2003;

GAO, “Federal Agencies Could Play a Stronger Rolein
Helping States Reduce the Number of Children Placed
Solely to Obtain Mental Health Services,” Child
Welfare and Juvenile Justice, April 2003;

Pope, Carl and Snyder, Howard, “Race as Factor in
JuvenileArrests’ OJIDP Juvenile Justice Bulletin,
April 2003;

Richart, David; Brooks, Kim; Soler, Mark; Unintended
Consequences. The Impact of “ Zero Tolerance” And
Other Exclusionary Policies on Kentucky Sudents,
Building Blocksfor Youth, February 2003. B

RebeccaBallard DiL oreto
Post TrialsDivision Director

Rebecca.DiL oreto@mail.state.ky.us

—

Thereisnodenyingthefact that wecannot writethesechildren off forever. Someday they will grow up
and at some point they will haveto befreed from incar cer ation. Wewill inevitably hear from [these
children] again, and thekind of society wehavein theyear sto comewill in no small measuredepend on

our treatment of them now.

United Satesv. Bland, 472 F.2d 1329, 1349 (D.C. Cir. 1972)
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PRACTICE CORNER
LITIGATION TIPS & COMMENTS

Jury Instructions for KRS 218A.992(1) Conviction Must
Require the Jury to Find a Nexus Between Possession of
Firearm and Possession of Drugs Beyond a Reasonable Doubt

In the landmark decision Apprendi v. New Jersey, 530 U.S. 466, 477,
120 S.Ct. 2348, 2356, 147 L.Ed.2d 435 (2000), the U.S. Supreme
Court established that the constitutional right to be found guilty by
a jury of every element of the crime with which he was charged
“beyond a reasonable doubt” also applies to every fact, with the
exception of aprior conviction, that increasesthe penalty for acrime
beyond the statutory maximum. 530 U.S. at 490, 120 S.Ct. at 2362-
63.

KRS 218A.992(1), the so-called “firearm enhancement statute,”
works such an increase in the penalty beyond the statutory maxi-
mum. Thus, Apprendi, requires that the jury be instructed to find
the facts necessary to apply KRS 218A.992(1) beyond areasonable
doubt just as they were instructed to find the existence of the ele-
ments necessary to prove the underlying offenses. Jury instructions
for KRS 218A.992(1) also must allude to the “nexus’ requirement.
In Commonwealth v. Montaque, Ky., 23 SW.3d 629 (2000), the
Court held that KRS 218A.992(1) “requires a nexus between the
crime committed and the possession of afirearm.” Id. at 632. “Mere
contemporaneous possession of afirearm is not sufficient to satisfy
the nexusrequirement.” Id.

Most recently in Johnson v. Commonwealth, Ky., 105 S.W.3d 430,
435 (2003), the Court writes: “ A proper [KRS 218A.992(1) firearms
possession enhancement] instruction would have required the jury
to find beyond a reasonable doubt the existence of some nexus be-
tween Appellant’s possession of the pistol and each of theindividual
drug and paraphernalia possession charges; i.e., that Appellant pos-
sessed the firearm ‘in furtherance of ' the underlying offenses.”

Thus, the practice tip is two-fold: (1) in KRS 218A.992-enhance-
ment cases, trial attorneys should do more than move for a direct
verdict and reference Montague — they need to request a proper
“nexus’ instruction and argue that instruction to thejury; and (2) the
sample instruction in 1 Cooper, Kentucky Instructions to Juries
(Criminal) 8 9.34D, at 629 (4th ed. Anderson 1993) which requires
only contemporaneous possession, is a pre-Montague anachronism,
and aproper instruction requires afinding beyond areasonabl e doubt
that “ Appellant possessed the firearm ‘in furtherance of’ the under-
lying offense.”

This is significant in many drug possession cases that should be
charged as Class A misdemeanors, but instead are charged as ClassD
felonies solely because agunisfound in the same house or areaasthe
defendant. The higher felony charge is only sufficient if the Com-
monwealth can prove beyond a reasonable doubt a nexus between
the defendant’s possession of the firearm ‘in furtherance of’ the
underlying drug possession offense.

~Misty Dugger, Frankfort Appeals Branch

Non-Capital Post-Conviction Motions
Should Be Appealed to the Kentucky Court of Appeals

The automatic transfer rule that applies to all capital post conviction
motion appeal's does not apply to non-capital post conviction motion

appeals. In Cardine v. Common-
wealth, Ky., 102 S\W.3d 927 (2003),
the Kentucky Supreme Court held
that the automatic transfer rule,
which provides that all death pen-
alty post conviction motion appeals
should automatically come before Misty D -
the Kentucky Supreme Court, does Isty Dugger
not apply in other post conviction cases even when the defendant re-
ceives asentence of 20 yearsor more. “[B]oth an RCr 11.42 motion and
an RCr 60.02 motion concern post conviction relief and, as such, are
appealable to the Court of Appealsin all cases except those involving a
death sentence.” Cardine at 929.

~ Euva Hess, Frankfort Appeals Branch

Bewar e of Making the Wrong Objection to the
Right to Confront Witnesses

Contrary to the language and headnotes found in Lundy v. Common-
wealth, Ky.App., 2003 WL 1389131, 3 (2003) and Bush v. Common-
wealth, Ky., 839 S.W.2d 550, 553 (1992), the right to confront wit-
nessesiscontained in the Sixth Amendment, not the Fifth Amend-
ment to the U.S. Constitution.

In Lundy, the Court states: “[W]e are compelled to point out that it was
erroneous for the Commonwealth to introduce Tabor’s statement after
she asserted her right not to testify. To admit the witness' statement
under such circumstancesviolatesthe accused’s Fifth Amendment right
to confront witnesses against him. Bush v. Commonwealth, Ky., 839
S.W.2d 550, 553 (1992).” The confusion seems to stem from Lundy’s
reference to Commonwealth v. Bush, supra, which similarly states that
to introduce a witness' statement after the witness has asserted their
Fifth Amendment right “violates the accused’s Fifth Amendment right
to confront witnesses against him.” Bush at 553. These misstatements
arerepeated in each case's Key Cite Notes.

The Commonwealth’s introduction of prior statements to police
made by a witness who invokes her Fifth Amendment right not to
testify at trial violates a defendant’s Sixth Amendment right to
confront witnesses against him. The witness is asserting her Fifth
Amendment right, but the inability to cross examine or confront the
witness regarding the statements introduced by the Commonwealth
violates the defendant’s Sixth Amendment rights to cross examination
and to confront the witnesses against him. Additionally, theright against
self incrimination and right to confrontation are both also found under
Section 11 of the Constitution of Kentucky. Therefore, counsel should
properly preserve this error by objecting to the admission of the wit-
ness' prior statement (1) under any applicable evidentiary basisand (2)
asaviolation of the defendant’sright to confrontation and cross exami-
nation under the Sixth and Fourteenth Amendmentsto the U.S. Consti-
tution and Section 11 of the Kentucky Constitution.

~ Jay Barrett, Paintsville Trial Office

Practice Corner needsyour tips,too. If you haveapracticetipto
share, please send it to Misty Dugger, Assistant Public Advocate,
Appeals Branch, 100 Fair Oaks Lane, Suite 302, Frankfort, Ken-
tucky, 40601, or email it to Mdugger @mail.pa.stateky.us. |
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IN MEMORY
CHRISTOPHER F.

PoLk

Those of usfortunate enough to know Chris Polk were shocked and
saddened to learn of his sudden death on June 28". A member of the
Public Defender family since 1983, Chris was loved and respected
for his humanity, his humor, his compassion, hiskindness, his advo-
cacy and for hisintellectual brilliance. While we continueto grieve,
we humbly pay tribute to this extraordinary man.

A graduate of Trinity High School, Chris received his undergraduate
degree from the University of Louisvillein 1981 majoring in history
with afocuson World War 1. Dan Goyette, Executive Director of the
Louisville-Jefferson County Public Defender’s Office, first encoun-
tered Chrisin 1982 when he was a student at the Brandeis School of
Law at the University of Louisville:

“Asastudent, Chris’ civil libertarian streak was already well-devel-

oped. | could aways rely upon him to keep class discussion alive
when no one el se would take up the defense side in arguing the hypo-
thetical cases posed to the students. He was bright, articulate and
engaging, and always prepared. When he applied for aclerking posi-
tion after posting one of the top gradesin my class, needlessto say |
hired him. Not only wasit agood fit, he blossomed both personally
and professionally after joining the staff. Asalaw clerk, he exhibited
legal ability that was precocious and prodigious, perhaps best demon-
strated by hisinitial research and drafting of the Batson issue in the
Kentucky Supreme Court. Our relationship grew and expanded over
theensuing years, finally coming full circle 12 yearslater when | asked
him to co-teach that same course with me at the law school. He
proved to be as talented a teacher as he was a student.”

A recipient of the Greenebaum Writing Award and several Book
Awardsin Constitutional Law, Chrisgraduated Cum Laude from the
Brandeis School of Law in 1984. Immediately after passing the Bar,
Chriswashired asastaff attorney in the L ouisville-Jefferson County
Public Defender’s Office where he served with distinction over the
next 14 years. During that time, he received 12 Walker Awards for
excellencein advocacy resulting in averdict of acquittal after trial by
jury and 2 Disconnected Switch Awards for excellence in advocacy
inthe defense of acapital caseresulting in anon-death verdict. Chris
served asaTrial Division Chief and established himself asaconsum-
mate criminal defense lawyer capable of effectively handling virtu-
aly any kind of case at both thetrial and appellatelevels. In addition
to the respect Chris earned for his exceptional intellectual abilities,
he enjoyed areputation as one of the most hel pful, giving individuals
inthelegal community, alwayswilling to brainstorm cases and share
his knowledge of the law and criminal practice and procedure with
any attorney who needed help.

Chrisand Joanne Lynch left the Public Defender’s Officein January
1999 to establish thefirm of Polk and Lynch. Chrisand Joanne were
much more than law partners, they were best friends. Together, they
fought to protect the constitution and civil rights of each client,
regardless of their financial means. Chris and Joanne also continued
their commitment to public defender clients by handling conflict
cases for Louisville-Jefferson County Public Defender’s Office and
for the Department of Public Advocacy.

Chrisisalso survived
by Martha Clark. Al-
though both were
graduates of the
Brandeis School of
Law, Martha and
Chrisdidn’t begin dat-
ing until each joined
the legendary Public
Defender Softball
Team during the sum-
mer of 1985. They
married in December
1985. During the next
seventeen and a half years their partnership flourished by virtue of
the mutual love and respect they had for each other and which they
nurtured with humor, patience and passion.

Christopher F. Polk
May 31, 1959 — June 28, 2003

Marthadescribed Chris’ work as his hobby. He was an avid reader on
awide array of topics including constitutional law, science fiction,
religion, history, philosophy, and physics. His desire to learn and to
expand his knowledge of the world and the universe beyond was
insatiable. As a result, Chris had the unique ability to view issues
from a variety of perspectives and to think issues through before
forming an opinion. However, between openings and closing argu-
ments practiced in morning showers, Internet searches on the home
computer to peruse new court opinions and all of the weekends and
evenings spent in trial preparation, Chris also had a variety of other
loves and interests. He designed and planted a beautiful perennial
garden complete with awater pond. Chris also loved to travel and as
a precursor to the numerous adventures he and Martha embarked
upon, thoroughly researched their destination until he was an author-
ity on local history, geography, cuisine and custom. Chris had com-
pleted an outline for abook he aspired to write on historical Victorian
science fiction. He was also abudding chef, an accomplished martini
maker, a talented impressionist of characters from The Holy Grail,
and although not particularly athletic, Chris was reportedly some-
what adept at riding an inner tube down ariver.

Although Chris' death has left a hole in our hearts and tears in our
eyes, we honor hismemory through thisresolve: wewill speak alittle
softer, treat each other alittle kinder, love alittle harder and we will
live each day asif it were our last. ll

Bette J. Niemi
Capital Trial Branch Manager
Bette.Niemi@mail.state.ky.us

Martha, Joanne and Chris’ mother and aunts, Betty Polk, Dolly Polk
and Norma Zasadzinski, ask those individuals who would like to
share memoriesthey have of Christo pleasevisit the Courier Journal
Web Site and sign the guest book that has been posted in Chris'
memory. The guest book will remain on line through June 2004. To
reach the guest book go to www.courierjournal.com. From the direc-
tory, click on obituaries and then on “Visit a Guest book.”
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Upcoming DPA,NCDC, NLADA & KACDL Education

** DPA *%

Capital Litigation Practicelnstitute

Kentucky L eadership Center

For moreinformation regarding KACDL
programs.

Thoughts to Contemplate

Fawibush, KY L esaF. Watson, ExecutiveDirector | think a.“d thin_k fqr months and
October 5-10, 2003 Tel: (859) 236-7088 years. Ninety-ninetimes, the con-
2004 Annual Conference Web: www.kyacdl.org d usio_n isfalse. The hundredthtime
Executive Inn Rivermont I amright.
O\Nensboro, KY khkkkhkkhkkhkkhkkhkhkhkhkhkkhkkhkkhkkhkhkhkhkkkk*k _Alb tE St .
June, 2004 For moreinformation regarding NL ADA ertEinsen
programs.

**KBA* NLADA All the President is, is a glorified
2004Annual Convention 1625 K Street, N.W., Suite 800 public relations man who spends
ExecutiveInn Rivermont Washington, D.C. 20006 histimeflattering, kissing and kick-

Owensboro, KY Tel: (202) 452-0620 ing people to get them to do what
June 16-18, 2004 Fax: (202) 872-1031 they are supposed to do anyway.
e NLADA Web: http://www.nlada.org —Harry Truman
2m3Annua| Conference ****.*******.********Tc***
Sesttle, Washington For moreinformation regarding NCDC
Nov ’12_15 2003 programs: The best way to have agood idea

NOTE: DPA Education isopen only to

criminal defenseadvocates.

For mor einfor mation:
http://dpa.state.ky.us/train/train.htm

RosieFlanagan
NCDC, c/oMercer Law School
Macon, Geor gia 31207
Tel: (912) 746-4151
Fax: (912) 743-0160

isto have lots of ideas.
—LinusPauling
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